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	March 10, 2005

	
	Secretary Ellen Roy Herzfelder

Executive Office of Environmental Affairs

100 Cambridge Street, Suite 900

Boston, MA 02114

Re:  The Residences at Pier 5:  

       Draft Environmental Impact Report/Project Impact Report
Dear Secretary Herzfelder:



	
	The Friends of the Charlestown Navy Yard (the “FCNY”) is a non-profit, public interest organization that works to improve the quality of life for residents of and visitors to the Charlestown Navy Yard (the “CNY”).  The FCNY has over 160 members who are Charlestown residents.  We promote responsible development in the CNY consistent with the historical character of the CNY and its National Historic Landmark Designation.  Consistent with our mission, the FCNY has reviewed the Draft Environmental Impact Report/Project Impact Report (the “DEIR”) for the development of Pier 5 in the CNY filed by the Project Proponent on January 31, 2005.  The DEIR follows the filing by the Proponent in May 2004 of an Expanded Environmental Notification Form for the Project (the “EENF”).

The Project Proponent, LDA Pier 5, LLC, the entity formed by a New York based developer, Martin Oliner, proposes to construct on Pier 5, which is located on Commonwealth Tidelands, 75 luxury condominium units (an increase of 16 units from the EENF), a 3,000 square foot restaurant, a 30 room inn and a 14 slip marina.

This is a critical time in CNY planning.  Once Pier 5 is privatized, there is no turning back.  Many of those who commented on the EENF have urged your office to ensure unfettered public access to one of the only vistas along the Boston Waterfront that provides a panorama of the entire Boston Harbor and the mouth of the Charles River.  We believe that these comments raise important and legitimate concerns.

As a threshold matter, we request that the Proponent extend the comment period to such time as the draft Watersheet Activation Plan, to be used as the basis for amendments to the Municipal Harbor Plan, is distributed to the community.  Otherwise, it is difficult to provide meaningful community commentary regarding both the Project and the programming and implementation of the Special Public Destinations Facilities that will be addressed in the Plan.

Residential density at this segment of the CNY has reached a tipping point.  In fact, more privatization on Pier 5 was not considered appropriate as early as 1987.   For


detailed information on this point, please see Exhibit A attached hereto, a letter dated February 28, 2005 from the FCNY to Susan Silberberg of Community Partners Consultants, Inc.  In addition, because of the prominence of Pier 5 and its unique status as Commonwealth Tidelands, it merits more creative planning than that evidenced by the DEIR to draw visitors to the Pier and the Harbor.

Our review of the DEIR also raises concern about serious deficiencies and omissions in the Proponent’s approach to parking, transportation, infrastructure, environmental, construction impacts and other issues related to the Project.

Our comments are divided into the following sections:

· Planning Process

· Parking, Safety and Traffic

· Municipal Harbor Plan

· CNY Design Guidelines

· Environmental

· Infrastructure

· Construction Impacts

· Historic Resources

· HarborWalk

I.  Planning Process 

The Secretary of the Executive Office of Environmental Affairs issued a decision, dated May 22, 1991 (the “Secretary’s Decision”), approving the City of Boston’s 1991 Municipal Harbor Plan (the “MHP”).
    The MHP approved modifications to Chapter 91 standards that would allow Facilities of Private Tenancy (“FPTs”) over flowed tidelands at Pier 5 if several pre-conditions regarding open space, ground-floor facilities of public accommodation (“FPAs”) and special public destination facilities (“SPDFs”) were met.

Requirement 8 of the Secretary’s Decision provides that development of FPTs on Pier 5 may only proceed if the MHP has been amended to include plans, together with appropriate implementation commitments, for a network of Special Public Destination Facilities (“SPDFs”) within interior spaces along or near the HarborWalk, primarily at ground level.  In its comment letter dated June 25, 2004 on the EENF, the Commonwealth’s Office of Coastal Zone Management (“CZM”) recommended that the DEIR be employed as the vehicle for publishing, as an attachment, a public hearing draft of the City’s proposed MHP amendments upon which licensing of the Project is contingent.

In fact, the Project has been designed entirely without reference to the SPDF plan, as evidenced by the fact that the DEIR was filed on January 31, 2005, when the Boston Redevelopment Authority (the “BRA”) held its first public meetings to announce the SPDF planning process on January 20 and 29, 2005.  The BRA’s SPDF study is intended to be the basis for the BRA preparing its draft amendments to the MHP.  To date, no drafts of the results of this study have been published.  There have been two community meetings on the SPDF study chaired by the BRA. Curiously, none of the Proponent’s representatives were present at either community meeting.

The lack of a draft of the City’s proposed MHP amendments, or even of the SPDF study results, makes it difficult for both the community and the state to properly review the DEIR.  In addition, the BRA is planning to release in the near future the results of a separate study it began in 2004 on the use of FPA space along the Boston waterfront, which should also help inform the anticipated MHP amendments.  The SPDF study and MHP amendments are critical to providing an adequate SPDF network to meet the requirements of the MHP and the Secretary’s Decision.  This is particularly true given the void created when the New England Aquarium (“NEAq”) failed to relocate to the CNY, as well as the failure to implement any other SPDF programming contemplated by the MHP and prior planning efforts for the CNY.

The unilateral decoupling by the Proponent of the proposed Project from the SPDF study is a deliberate attempt by the Proponent to circumvent any meaningful SPDF requirements for Pier 5.  It also shows the Proponent’s disregard for the importance of coordinated community planning as contemplated by the MHP and other CNY planning efforts.  We need look no further than recent history in the CNY for an example of the danger this poses.  The original SPDF network proposed for the CNY contemplated a variety of substantial SPDF locations and programming, including the relocation of the NEAq to the CNY, the Double Interpretative Loop and Flirtation Walk.  In fact, no SPDF locations or programming have ever been realized in the CNY:  SPDFs in the CNY remain, to this date, just words on paper without any actual implementation.  Permitting the Proponent to unilaterally assert that it has fulfilled its SPDF obligations by allocating 1,500 square feet of the Project as undefined SPDF space cannot possibly satisfy the letter or spirit of the MHP and prior CNY planning efforts.

We believe that it is critical that the proposed Project should not be allowed to go any further in the approval process until the proposed MHP amendments have been made publicly available and had the benefit of public comments.  Anything less is shortchanging both the CNY community and the general public, which is entitled to access Commonwealth Tidelands.

II.  Parking, Safety and Traffic
As with the EENF, the DEIR fails to address the Project’s substantial impacts on parking, safety and traffic.  To properly assess these elements, the data generated by Howard/Stein-Hudson Associates (HSH), consultants for the Proponent, is compared to actual existing conditions within the CNY and studies performed using comparable projects.

Parking
The DEIR proposes a mixed-use project, which would service all of its residents (and their guests), hotel guests, restaurant diners, retail users, marina users, and community center users with 113 parking spaces.  To present the true impact of the Project, data captured from local restaurants (Meze and Olives), hotel (Marriott), condominiums (Flagship Wharf and Constellation Wharf) was used with HSH’s data from ITE, Volume 7 and the 2000 Census.  Chart III below summarizes this data.

· Residential Parking Requirements

The Project provides 75 spaces for the residential units, or one (1.0) space per residence, a ratio that is substantially below that used in comparably priced condominium projects in the CNY.  In addition, the ratio falls substantially below the target of 1.5 spaces per residence used by the Charlestown Neighborhood Council (the “CNC”).  Chart I compares the EENF and DEIR designs with Constellation Wharf and Flagship Wharf.  The anticipated price range of the Project residences ($2 million and up) makes it probable that residents will own more than one vehicle per unit.





Chart I
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Considering these ratios of spaces per unit, it is clear that the Project is deficient in providing parking for its residents.  Chart II further illustrates this, showing that Constellation Wharf, with 64 residential units, provides its resident 1.78 spaces per unit or 114 spaces, or 39 spaces more than proposed by the Proponent for 75 residential units.





Chart II
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· Restaurant and Hotel Parking Requirements

The management of Olives and Meze restaurants and the Marriott Residence Inn hotel, all located in Charlestown in close proximity to the waterfront and Project Site, provided the following information.

Meze, a 216-seat restaurant, averages 40 valet parkers per day or 0.18 valet trips/seat.  Olives, a 138-seat restaurant, averages 25 valet parkers per day or 0.18 valet trips/seat.  Pro-rating these factors to the 175-seat restaurant proposed for the Project, 32 spaces are required.  This is without consideration of any restaurant seasonal outdoor seating.  Marriott has 40 parking spaces (valet serviced) for its 168-room hotel.  Scaled to the Project’s 30 rooms, 8 spaces are required for an effective level of service.

· Marina, Retail and Community Center Parking Requirements

Parking requirements for these elements were extracted from data in Appendix D, Volume 2, of the DEIR and based on trip generations, and are included in the total parking requirements for the Project in Chart III.

Total parking requirements for Pier 5 are 200 spaces, or 87 more spaces than provided in the DEIR. 

Chart III
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· Use of Flagship Wharf Parking Spaces

The Proponent asserts, but offers no evidence, that the 113 Flagship Wharf parking spaces were intended for use at Pier 5.  The FCNY has reviewed the DEP Chapter 91 files for the CNY and failed to find anything to even remotely suggest this proposition.

We also note that the DEIR makes no mention of the displacement of the current users who lease the 113 spaces in the Flagship Wharf garage.  These users, primarily CNY residents who live in the Project area, will be required to locate alternative parking in the CNY for their vehicles.  The Proponent is not providing new parking for the Project, but simply exacerbating already substantial parking problems in the area of the Project.  For example, we note that there is already a reported two-year waiting list for parking by users of the Shipyard Quarters marina.

HarborWalk Safety

The Project poses an extraordinary safety threat to pedestrians, bicyclists and others who use the HarborWalk.  This results from the plan to provide valet service with a drop-off at mid-pier in the center of the proposed building.  The DEIR contemplates that users of the Project (residents, guests, restaurant, hotel, retail, community center, and marina) will drive across the HarborWalk to drop their cars with valets, who will then drive the vehicles back across the HarborWalk in order to park the cars in the Flagship Wharf garage.  Valets would retrieve the vehicles from the Flagship Wharf garage and deliver them across the HarborWalk to the center of the Pier when requested.

This operation means that there are two trips for every vehicle per day crossing over HarborWalk.  The Trip Generation data in Appendix D suggests that the Project will generate over 3,200 unadjusted vehicle trips/day over HarborWalk.  If HSH is correct in its assumptions that some of this traffic will be non-vehicle trips (pedestrian, ferry, bike, etc.), then the “adjusted vehicle traffic” is only 1,364 vehicles per day. With minimal activity between midnight and 6:00 a.m., this means that between 6:00 a.m. and midnight, one vehicle will cross the HarborWalk every 45 seconds.

We strongly urge that no vehicles be permitted to drive across the HarborWalk and that the Proponent be specifically prohibited from using the proposed valet parking system.  Common sense dictates that many cars being driven over the heavily used HarborWalk, either by valets in a rush or by patrons of a restaurant serving alcohol, is a bad idea.  At the Boston Civic Design Commission hearing on the Project held in February 2005, the Proponent admitted as much.  It makes far more sense for Project residents and other users of the Project to walk the short distance to the Flagship Wharf garage to retrieve their cars.





Chart IV

[image: image4.emf]Pier 5 Valet Vehicle Trips per Day over HarborWalk 

0

200

400

600

800

1000

1200

Residential HotelRestaurantMarina Retail

Community Center

Unadjusted Vehicle

Trips/Day

Adjusted Vehicle

Trips/Day


Data source:  DEIR Appendix D. 

Traffic

The DEIR demonstrates a remarkable insensitivity to and lack of planning for traffic congestion and safety issues.  The Proponent’s traffic analysis is based largely on data collected on a single day.  It was done in September and therefore underestimates seasonal traffic related to marinas in the area.  It also ignores traffic entering First Avenue from 9th Street, despite substantial traffic on 9th Street from Constellation Wharf and Parris Landing.  We also note in particular the following concerns:

· 8th Street Cul-de-sac

With full valet service, a minimum of 1,364 trips per day into the cul-de-sac, and the addition of two (2) ingress/egress travel lanes across the HarborWalk, the 8th Street terminus will be busy, congested, and present serious safety issues. Seven (7) travel lanes will be active at the cul-de-sac (8th Street terminus) with over 2,000 trip originations per day into/out of the cul-de-sac. There is no recognition of this issue in the DEIR. 

· 8Th Street and 1st Avenue

The 8th Street and 1st Avenue intersection will experience an increase of 682 vehicle trips/day as a result of the Project. This two-lane city street, lined with condominium residences, a park with children’s play area, a day care facility, and a restaurant, is a narrow design for an already high density population including a substantial number of children.  This clearly presents a serious safety issue that is not addressed in the DEIR. With limited on-street parking at full capacity throughout the day, 8th Street’s safety will be materially compromised by the increased traffic generated by the Project.

Changes from the EENF

We also note that the DEIR reflects a substantial deterioration of parking and traffic conditions from the EENF, as shown in the following Table:

Parking and Traffic Comparison
	
	 
	EENF
	DEIR
	 

	Parking 
	
	 
	 
	 

	Mixed Use Definition
	Element
	2004 EENF
	2005 DEIR
	Comments

	Residences
	Units
	59
	75
	An increase of 16 residences

	Residence Size
	Bedrooms
	127
	131
	An increase of 4 bedrooms

	Hotel
	Rooms
	30
	30
	 

	Restaurant
	Seats
	160
	175
	An increase of 15 seats

	Marina
	Slips
	21
	14
	A decrease of 7 slips

	Unspecified SPDF
	SF
	 
	1500
	 

	Retail
	SF
	 
	2000
	 

	Total Building
	SF
	    170,000 
	    170,800 
	 

	Traffic
	
	
	
	

	Trip Generation
	Unadjusted  Vehicles/day
	1112
	1627
	An increase of 515 vehicles per day

	Trip Generation
	Vehicles/day
	508
	682
	An increase of 74 vehicles/day

	AM Peak
	Vehicles/hr.
	20
	28
	An increase of 8 vehicles/peak hr.

	PM Peak
	Vehicles/hr.
	28
	41
	An increase of 13 vehicles/peak hr.

	Source:
	ITE
	7th Vol
	7th Vol
	 

	 
	Census Year
	2000
	2000
	 

	Traffic Consultant
	 
	HSH
	HSH
	 Howard/Stern-Hudson Associates

	Parking ratio
	
	
	
	

	Boston Trans. Dept
	Residential
	1.25
	1.00
	A decrease of .25 spaces/residence

	 
	Residential Spaces
	74
	75
	 

	 
	FPA Spaces
	32
	38
	An increase of 6 spaces for FPA

	 
	 
	 
	 
	 

	 
	Total
	106
	113
	An increase of 7 spaces for the project


Proposed Taking of Flagship Wharf Parking Spaces By Eminent Domain

The Cooperation Agreement dated December 22, 2004 between the BRA and the Proponent contemplates that if the Proponent is unable to reach agreement within 15 months to purchase 113 parking spaces, in the form of unreserved easements located in the Flagship Wharf parking garage, the BRA will exercise its eminent domain powers to take the spaces and transfer them to the Proponent.

We are greatly concerned by what we regard as a clear misuse of the BRA’s eminent domain power, for the following reasons:

· Eminent domain is intended to be used in extraordinary circumstances, such as the clearing of parcels to restore a truly blighted property located in an economically distressed zone (“EDA”).

· Pier 5 clearly is not located in an EDA, and is only blighted because of neglect – it could easily be the crown jewel of Boston Harbor.

· It is a fiction to characterize Pier 5 is a “redevelopment” project in need of special concessions by the City to stimulate redevelopment on the Pier.

· It is not clear that eminent domain can be properly used to take contractual rights to use unassigned and non-deeded parking spaces.

· The use of such an extraordinary tool to appropriate parking spaces already fully utilized by other existing residents in the Project area is a clear abuse of BRA power.

It is also troubling to us that the Cooperation Agreement follows close on the heels of the recent extension of the BRA’s urban renewal power by the Boston City Council.   This is especially true in light of the BRA’s position that since eminent domain powers are now used sparingly, the insensitive planning that characterized early urban renewal efforts such as the West End is a thing of the past.

III.  Municipal Harbor Plan

The Secretary of the Executive Office of Environmental Affairs issued a decision, dated May 22, 1991 (the “Secretary’s Decision”), approving the City of Boston’s 1991 Municipal Harbor Plan (the “MHP”).  The MHP approved modifications to Chapter 91 standards that would allow Facilities of Private Tenancy (“FPTs”) over flowed tidelands at Pier 5 if several pre-conditions regarding open space, ground-floor facilities of public accommodation (“FPAs”) and special public destination facilities (“SPDFs”) were met.  In Section 5.4.4 of the DEIR, the proponent asserts that the Project complies with the conditions set forth in the MHP. 

For the reasons set forth below, the Project in fact fails to meet such requirements of the MHP:

Failure to Meet Requirement 4 of the Secretary’s Decision
The Proponent incorrectly asserts that the MHP allows FPTs on Pier 5 so long as no more than 50% of the ground floor is occupied by FPTs, including upper floor accessory uses, and that “the MHP requires only 50% of the ground floor to be reserved for FPA’s” (DEIR at 5-6).

The Proponent acknowledges that the Project is a nonwater-dependent use project (DEIR at 5-2).  As such, the provisions of Requirement 4(c) of the Secretary’s Decision apply to the Project.  Requirement 4(c) requires that (a) the entire ground floor of such projects be allocated to FPAs and (b) to the extent that upper floor accessory uses are located on the ground floor, an equivalent amount of FPA space must be provided in an alternative location in the building.  Requirement 4(c) of the Secretary’s Decision states, in pertinent part, as follows:

“(c)
for any project where buildings for nonwater-dependent use contain ground floor interior space within 100 feet of a project shoreline, such space shall be devoted to facilities of public accommodation unless an alternative location . . . is necessary to make ground level space available for upper floor accessory services . . .”

We also believe that the Proponent should be required to include the square footage of the second floor of the proposed building above the proposed driveway area as “ground floor space” for purposes of calculating its obligation to provide FPA space.  The Proponent should not be permitted to evade its FPA requirements by carving out part of the ground floor as a driveway.  By extension, there would be no prohibition on a proponent building an entirely elevated building with no ground floor, thereby avoiding all FPA requirements. 

Failure to Meet Requirement 7 of the Secretary’s Decision
Requirement 7(c) of the Secretary’s Decision states, in pertinent part, as follows:

“(c)
residential uses shall be allowed only . . . on Pier 5 in the Charlestown CNY, and not then at the ground level; any residential use of the second floor shall be accompanied by a commensurate increase in one or a combination of public open space, building setbacks, interior facilities of public accommodation, or water-based public activities as the term is used in 310 CMR 9.53(2)(a);”

The Proponent asserts that:

“The reservation of greater than 50% of the ground floor of the building for FPA purposes provides an appropriate offset for the proposed use of the second floor for residential purposes . . . Furthermore, as mentioned above, the Project will reserve 57% of the Pier area, and greater than 60% of the entire Project site as publicly accessible open space . . . The combination of the additional ground floor FPA area and onsite public open space should satisfy the MHP requirement to compensate for the second floor residential use.”

In fact, the Project provides no material increase in ground floor FPA space, public open space, building setbacks or water-based public activities above the minimum amounts required under the MHP.  Therefore, the Project would not comply with Requirement 7(c) unless additional FPA space equal to the residential space on the second floor is provided in the building.

· No Additional Ground Floor FPA Space.

As demonstrated above, under Requirement 4 of the Secretary’s Decision, the entire ground floor is required to be reserved for FPAs.  Therefore, the Proponent cannot possibly be providing additional ground floor FPA space above and beyond what is already required for the Project.
· No Additional Open Space.

The MHP requires that a ratio of 50% open space must be maintained within the Charlestown CNY subdistrict and that any project in the subdistrict may not alter this ratio.  The Proponent’s assertion that 57% of the Pier area will be maintained as open space is patently false.  The Proponent describes the Pier as consisting of 82,460 square feet (DEIR at 1-1) and the building footprint as 43,780 square feet (DEIR at 5-6).  Thus, using the Proponent’s own measurements, the building will occupy approximately 53% of the Pier area.

The Proponent seeks to obfuscate this fact by a tortured calculation that includes the square footage carved out on the ground level for a driveway as open space, as well as including Parcel 1C as part of the “Project site.”  However, Article 42F of the City of Boston Zoning Code clearly provides that any portion of the Pier over which cars will routinely pass does not constitute open space.  Article 42F-6 provides, in part, as follows with respect to the definition of Open Space:

“. . . routine access to or over Open Space areas by vehicles transporting, loading, or unloading passengers or supplies for the normal operation of buildings and uses . . . is not consistent with the foregoing definition.”

In addition, it is inappropriate to include Parcel 1C in this calculation, since (a) Parcel 1C already consists of HarborWalk open space, and (b) Requirement 7(c) speaks only about Pier 5, and not about any larger site which might be developed at the same time as Pier 5.

· No Additional Building Setbacks.

The Proponent acknowledges that the siting of the Project meets the bare minimum setbacks required under the MHP.  As shown in Figure 5-3 of the DEIR, the Project complies with the minimum 100’ setback from the end of the Pier, and provides side setbacks of 20 feet compared to a minimum requirement of 19 feet.

· No Additional Water-based Public Activities.

310 CMR 9.53(2)(a) requires that any project that includes a water-dependent use zone, such as the Project, must include at least one water-based public activity, which includes ferries, cruise ships, water shuttles, public landings and swimming/fishing areas, excursion/charter/rental docks and community sailing centers.  Other than the 14-slip marina included in the Project to meet this requirement, the Proponent has not included or proposed any additional water-based public activity.  In fact, it is not clear that the proposed marina can even be included in the Project, since the 1991 Pier 5 Design Guidelines provide in Section 2 that “Marina use may be permitted only if it can be demonstrated by the developer that residential use is not feasible.”  See “Design Guidelines” below.

Failure to Meet Requirement 8 of the Secretary’s Decision
· No Concurrent Development of SPDFs
Requirement 8 of the Secretary’s Decision provides that development of FPTs on Pier 5 may only proceed if the MHP has been amended to include plans, together with appropriate implementation commitments, for a network of Special Public Destination Facilities (“SPDFs”) within interior spaces along or near the HarborWalk, primarily at ground level.  The Proponent asserts that planning and design of the proposed Project has occurred concurrently with the BRA’s preparation of the SPDF plan and is intended to be consistent with the SPDF plan’s preliminary goals and objectives (DEIR at 5-8).

In fact, the Project has been designed entirely without reference to the SPDF plan, as evidenced by the fact that the DEIR was filed on January 31, 2005, when the BRA held its first public meetings to announce the SPDF planning process on January 20 and 29, 2005.  This blatant disregard for the SPDF planning process is at clear odds with the requirements of the Massachusetts Department of Coastal Zone Management, the agency that has jurisdiction over state approval of the MHP amendments.   In its comment letter dated June 25, 2004 on the EENF, CZM recommended that the DEIR be employed as the vehicle for publishing, as an attachment, a public hearing draft of the City’s proposed MHP amendments upon which licensing of the Project is contingent.

The logic for CZM’s recommendation is set forth in Requirement 8 itself.  In addition to stating that the SPDF plans shall be developed in consultation with CZM, Requirement 8, Section (f) provides as follows:

“(f)
development of special facilities shall be concurrent with development of the relevant facilities of private tenancy, where “development” means all aspects of the design, financing, permitting and environmental review process “concurrent” means concurrent progress on such general aspects, and as may be more specifically defined in the special facilities plan to be included in the amended Harborpark Plan;”

By filing the DEIR for the Project without waiting for the concurrent development of the SPDF plan, the Proponent has failed to meet the concurrent development requirements for the SPDF set out in Requirement 8, Section (f).  No design of any SPDF has taken place yet, nor has there been any determination of the appropriate amount of SPDF space to be included in the Project.  Requirement 8, Section (d), provides that “. . . reasonable arrangements shall be made to locate such space on pile-supported structures in conjunction with new facilities of private tenancy . . .” However, the Proponent merely asserts that it will assign 1,500 square feet in the building to be used for an undefined SPDF.  Nevertheless, the Proponent is seeking full permitting and environmental review of the Project.

· No Reservation of Adequate SPDF Space


Section (c) of Requirement 8 provides that in the three subdistricts covered by the Secretary’s Decision (the Charlestown Navy Yard, the North End, and the Charlestown Gateway District), 20% of the interior space of waterfront property must be devoted to SPDF space.  Section (c) provides, in pertinent part, as follows:

“(c)
within the aggregate of the three subdistricts in question, at least one square foot of gross interior space must be devoted to special public destination facilities for every four square feet of such space licensed under M.G.L. c. 91 subsequent to the date of this Decision, for nonwater-dependent facilities of private tenancy in the following locations:  1) anywhere on pile-supported structures in flowed tidelands; and 2) at the ground level of buildings on filled tidelands within 100’ of a project shoreline . . . this computation shall not take into account space that is devoted to special public destination facilities at present or which has been proposed in a license application submitted prior to the date of this Decision;”

The DEIR simply ignores this requirement.  The Proponent has made no attempt to comply with this provision, or to demonstrate that the Project will not adversely impact the required calculation of SPDF space in the three subdistricts.  Since the Proponent has failed to address this provision with respect to the Project or the subdistricts in question, it is appropriate to consider the SPDF requirement as it would be applied to the Project on a stand-alone basis as building on a pile-supported structure in flowed tidelands.  The Project has 170,800 gross feet of interior space (DEIR at 4-36).  Therefore, on a stand-alone basis, the Project should provide at least 34,160 square feet of interior SPDF space.  As proposed, the Project includes only 20,350 square feet of interior FPA space, of which only 1,500 square feet represents SPDF space (DEIR at 5-7).

IV.  CNY Design Guidelines
The DEIR’s discussion of the CNY Design Guidelines in Section 4.12 noticeably omits that the marina included in the Project is prohibited by the Guidelines.  Exhibit B of the 1991 Design Guidelines for New Parcels provides that, “Marina use may be permitted only if it can be demonstrated by the developer that residential use is not feasible.”

We note that the original 1978 Memorandum of Understanding on development in the CNY speaks clearly to the Design Guidelines by stating that they are “essential to the successful redevelopment” of the entire CNY, and “new construction . . . will be carried out in strict conformance with the Design Guidelines.”  This is another example of the DEIR’s propensity to spotlight requirements that benefit the Proponent, but ignore requirements that do not.

V.  Environmental

There are important environmental issues ignored and/or glossed over by the Proponent which require robust analysis.  Anything less puts the public health and natural resources at risk in an area of critical concern.  It is critical to understand that all of the Proponent’s assertions regarding the environmental aspects of the Project are conclusory and sadly deficient. 


Wind


There are several serious problems with the wind analysis presented in the DEIR.

The DEIR uses wind data from Logan Airfield taken from 1945 to 1965.  It states that “Data from 1965 to 2003 is also available but it is not believed to be as representative of the true winds in Boston. Many 25 to 40 story buildings have been built in the financial district of Boston since 1965. The financial district is just one mile west of Logan Airfield. (DEIR at 4-4)”  

There is no explanation as to why old data is better than new data unless the buildings in the financial district have reduced the wind at Logan.  Since this site is open with the exception of Flagship Wharf blocking the wind from the North, which occurs mostly in the winter, better current data from this area can and should be used.  It is not sufficient to speculate that conditions at Logan Airport 40 to 60 years ago is an accurate representation of current conditions on Pier 5. 

The analysis of SW wind conditions is flawed. A more detailed onsite wind analysis is required with an emphasis on what happens to the SW wind and its impact on the areas north of the Pier.  For example, with respect to Figure 4-7, regarding build conditions and SW wind, there is no explanation as to why a building built perpendicular to the wind will not change wind direction and velocity.  Figure 4-16 of the DEIR shows that Pier 4 and Pier 5 are comfortable for walking, but areas 24, 26, 28, 29, 30, 31, 32, 34, 35 and 36 are only comfortable for short periods of standing and sitting.  There is no explanation as to why this change occurs.

· Impact on Public Viewing Space
The DEIR does not address the impact of the Project on the wind conditions at the Chapter 91-required public viewing courtyard space between Flagship Wharf and Pier 5.  When the wind changes from SW to a more southerly direction there is a critical angle when it is caught by the eastern edge of the courtyard. When that occurs it begins a rapid acceleration around the courtyard. The courtyard (34, 35, 36) is frequently uncomfortable for standing, walking or sitting.  Since the prevailing wind in spring, summer and fall is SW, this is a serious issue for the use of the courtyard public viewing space.

By drawing a line from the westerly edge of the proposed building north, it is apparent that the wind travels directly into the easterly corner of the courtyard.  A SW wind will hit the proposed building and be diverted and accelerated north, negatively impacting the HarborWalk, and will likely increase the amount of time that the public viewing space is rendered unusable.

· Impact on Courageous Sailing Center
There is no mention of the impact of the Project on the Sailing Program of the Courageous Sailing Center.  Courageous has provided free sailing instruction to thousands of Boston children during the three seasons when the wind comes from the SW.

Boston Harbor is very gusty and sailors note that wind tends to swirl in unpredictable directions due to tall buildings, even in the middle of the Harbor, and even near lower rise buildings close to the shore.  The Project threatens to end or dramatically curtail the viability of Courageous’ operations.  Young or inexperienced sailors are already forced to attempt to sail out of the narrow watersheet between Piers 4 and 5, avoiding docks and large pleasure yachts in slips or underway.  The Piers alone already block the southwest or east winds, often causing boats to stall.

A 75-foot building (including mechanicals) will aggravate the situation with potential serious negative impact on the children’s (and adult) sailing programs.  We note that Requirement 7, subsection (d) of the Secretary’s Decision, requires the Proponent to “avoid conflict and minimize incomparability with the operation of nearby water-dependent and/or public activities.”  The Proponent should be required to undertake a detailed analysis to understand the real effects the Project will have on the Courageous Sailing program.  


Wildlife Habitat

Even though a search of the Massachusetts National Heritage Program Atlas did not identify the site as high priority regarding endangered species, it is wrong for the Proponent to assert that the Project “will not adversely impact wildlife habitats.” Inevitably, wildlife habitats will be adversely impacted.  The DEIR does not even mention what species of wildlife may be present at the Project site.  

Presumably, there is an increasing number of wildlife species as a result of the cleanup of Boston Harbor. Those species are important to the area’s biological health and water quality.  The Proponent should be required to undertake a comprehensive survey of existing wildlife, the adverse impacts, and alternatives and mitigation to the adverse impact during construction.  This is of particular concern with respect to the Proponent’s plan to drive approximately 300 piles to a depth of 100 to 200 feet.


Shadow

The DEIR states that shadow impacts “are not anticipated to impose adverse effects” in the vicinity of the proposed development.  This is not true – there will be significant, not minimal, impacts on the HarborWalk, abutting buildings and the marine ecosystem.  Also, the DEIR fails to provide a conclusion for the Pier’s end.


Daylight

The DEIR states that there will be a daylight obstruction of 86.7 percent.  Instead of offering mitigation suggestions or alternatives, the Proponent brushes off its MEPA obligations by asserting, inaccurately, that the Project is an as-of-right development and so it has no duty to mitigate impacts.  This is an inaccurate assertion because the Project proposes to privatize Commonwealth Tidelands.

 
Solar Glare

The DEIR, like the EENF, states that the proposed project building materials have not been chosen and the use of reflective glass will be limited to reduce solar glare.  This statement is inadequate to protect the important public spaces adjacent to the site from solar glare.  Specific information about the building’s facade and building materials is needed and a solar glare analysis should be conducted that quantifies glare impacts on nearby streets, open spaces, watersheets, and pedestrian walkways, and investigates impacts on nearby buildings such as Flagship Wharf, Constellation Wharf, Parris Landing and the Courageous Sailing Center, as well as sailors on the watersheet surrounding Pier 5.


Air Quality

The DEIR’s air quality analysis is faulty in that it assumes unrealistic conditions.  Specifically, it undercounts the realistic number of trips to be generated by the restaurant and retail space proposed for the ground floor, the marina and the residential components of the proposed Project.  The DEIR’s traffic study under-predicts vehicle trip generation from the Project, considering the lack of public transportation options in the vicinity of Pier 5.  It also fails to factor in its calculations that the proposed valet service will engender multiple starts and stops of engines, as well as excessive idling.

Water Quality

The DEIR describes only minimal steps to protect water quality.  The DEIR does not include a discussion or analysis of a stormwater management system plan for the runoff from parking and driveway facilities, or adequately describe measures to be taken to retain and collect stormwater, maintain compliance with state stormwater performance standards and prevent groundwater contamination.

The Proponent should be required to provide a detailed discussion of and plan for effective stormwater management.  Effective stormwater controls need to be constructed because the proposed Project will also greatly increase vehicular traffic and water contamination in the area.  The site stormwater system needs to be state-of-the-art to protect against further pollution of the Boston Harbor. 

Wetlands/Flood Hazard

The DEIR indicates that approximately one-third of Pier 5 is located within a FEMA mapped velocity zone, subject to significant storm wave impacts.  The Proponent intends to seek a FEMA map amendment to remove Pier 5 from the zone, without explaining the basis for reclassification.  The Proponent should be required to examine alternative uses (including non-residential uses within the V-Zone) and designs to withstand the storm wave action experienced on Pier 5, without the assumption that FEMA will support reclassification of Pier 5’s storm hazard. Further demonstration that the Pier and any construction improvements will be designed to withstand storms of record, and potential mitigation to prevent flooding and storm damage need to be submitted by the Proponent.  The DEIR also fails to describe how the performance standards of the Massachusetts coastal wetlands regulations will be met.

Geotechnical

Even though Parcel 2A3 is now excluded from the Project, the environmental legacy of the CNY suggests that contaminants may be present on and around Pier 5.  A full site investigation should be performed prior to approval of the Project.


Groundwater

The DEIR does not include a description of measures that will be taken to ensure that groundwater levels will be maintained and will not be lowered during construction, or thereafter, to avoid any potential impacts to adjacent land, structures and utilities.


Solid and Hazardous Waste

The DEIR states that “steps will be taken to address potential impacts in accordance with regulations.” Before any construction commences or the Project is approved, a full environmental site investigation needs to be conducted to ensure the health and safety of the surrounding population and the ecosystem.


Noise

The DEIR includes an analysis of existing noise levels at the site, and predicts noise levels of the proposed roof mechanicals, but fails to predict noise impacts from the construction phase.  It is absurd to suggest, as the Proponent does, that “vibrations and noise associated with the use of pile drivers are unavoidable but are not expected to have an adverse impact due to their distance from other structures.”  The pile driving will occur within a highly congested area which includes residences (Constellation Wharf, Flagship Wharf and Parris Landing), a marina and restaurant on Pier 6, and the Courageous Sailing Center on Pier 4.  Due to the way sound carries over water, residents of and visitors to the Project area can clearly hear music or even conversations on the party boats that travel near the Pier, which are much further away than the pile-driving activities will be. 

A proposed noise-monitoring plan needs to be developed for the increase in noise levels expected during construction and to monitor noise levels at nearby residential buildings. Assurances must be made that the pile-driving noise does not exceed suitable levels and if so, construction will halt until provisions to muffle the noise are implemented.


Alternatives/Mitigation 

The purpose of the MEPA process is to provide meaningful opportunities for public review and to identify potential environmental impacts and to avoid and/or mitigate damage to the environment.  The Proponent still has failed to offer alternatives other than no-build or meaningful mitigation regarding the project. The MEPA office and the public have the right to know the differences between the environmental impacts caused by the proposed Project and non-privatization of the Pier.

VI.  Infrastructure

It is unclear whether the utility infrastructure is large enough to support all the envisioned development that is currently planned for Parcels 4, 5, 6 , 7 and Pier 5.  We note, for example, a recent incident in which the lights on Chelsea Street from the Nautica Condominiums to City Square were inoperable for a substantial period of time because of the lack of a transformer.

Water usage as shown on Table 7.1 is underestimated, especially the usage for the inn and restaurant, as well as for the inadequate SPDF space.  We also recommend that the Proponent be required to develop a definitive plan with appropriate  regulatory agencies with respect to wastewater collections in light of the new CSO (combined sewer overflow) that is being planned for Little Mystic. 

The Proponent does not provide adequate information regarding the pretreatment of vehicular surfaces.  The DEIR states that there are outfalls from a prior drain system which still exist on the project shoreline and that these catch basins discharge directly into Boston Harbor.  Using catch basins such as this for drainage impede the efforts of the Massachusetts Water Resource Authority to clean up Boston Harbor. 

The DEIR is inconsistent with respect to compliance with discharges. In one section, it states that all discharges will be treated prior to connections with the BWSAC system or discharge to Boston Harbor. In another section the DEIR states that roof runoff will not require any pretreatment.  The Proponent should not circumvent proper compliance.  In addition, discharge of ground water into the sanitary sewer system associated with construction/development is prohibited.

The Proponent plans to utilize diesel fuel generators for emergency back-up power.  The fill site and the physical tanks needs containment areas around them in the event of a spill given the proximity of this development to the Harbor and surrounding residential use.  Given the sensitivity of the area, the Proponent should be required to obtain Individual NPDES Permits and not merely General Permits.

VII.  Construction Impacts


Impact of Roadway and Pile Construction

The constant pounding from extensive pile driving on the Project site poses substantial risk to adjacent properties.  The Proponent is proposing to install close to 300 piles to be driven to bedrock.  The piles for building support are proposed to be 20” in diameter while the marina piles are proposed to be 16” in diameter.  It is anticipated that the piles will travel approximately 100 to 200 feet below Boston Harbor to reach bedrock.  Compaction of the soil as a result of this activity will likely create instability in the surrounding soil and put adjacent buildings at serious risk of damage.

There is particular concern about the impact on the Flagship Wharf garage that the Proponent proposes to use as the parking facility for the Project.  The slurry wall system at Flagship Wharf was designed to allow for the construction of an underground parking garage.  The parking garage has five floors under sea level servicing approximately 375 vehicles.  During the first two years of operation at Flagship Wharf, the bottom three levels of the garage suffered serious seawater infiltration due to the inability to properly seal the slurry wall system.  After a number of attempts a liquid cement mixture, similar to what was recently utilized at the “Big Dig”, was injected into the walls to attempt to seal the system.  However, the salt water intrusion on the reinforcing bars (rebar) holding the slurry wall cement has likely fatigued the wall system, making it susceptible to compromise from the proposed construction on Pier 5.

The constant pounding during the piling installation will place tremendous stress on the already compromised slurry wall system.  Each of the below ground garage floors at Flagship Wharf accommodates approximately 100 to 200 vehicles.  If the slurry wall system completely failed, it would require millions of dollars to repair, as well destroy million of dollars of vehicles.

In addition, the proposed roadway system for vehicular circulation onto Pier 5 would pass over a portion of the existing Flagship Wharf underground garage.  The constant vehicular traffic from the construction vehicles, and later from residents, restaurant truck deliveries and moving trucks, will place tremendous additional pressure on a portion of the slurry wall that has already suffered failure.  As noted above, we strongly urge that the proposed roadway system on Pier 5 not be permitted.  

We strongly recommend that the Proponent be required to conduct comprehensive before and after surveys at Flagship Wharf and other nearby structures, including piers,  to determine if any foundation or structural damage is caused by the disruptive construction activities, as well as a survey of water infiltration, and an exterior survey for all hardscape from the HarborWalk.  If Project construction occurs, the Proponent should be required to provide a monitoring system to ensure that unnecessary stress on the Flagship Wharf garage foundation and slurry wall system and other nearby structures and piers does not occur.  In addition, if the Project is approved, the Proponent should be required to obtain insurance sufficient to protect the financial interests of the current owners and users of the  Flagship Wharf garage. 


Construction Mitigation Measures

The DEIR inappropriately defers virtually all discussion of construction mitigation planning to a Construction Management Plan that would be completed only after the Project is fully permitted.  The few construction mitigation measures that are included in the DEIR are entirely insufficient.

Wind gusts typically reach and exceed 30 miles an hour in the Project area.  Any sort of excavated contaminated sediment will result in unhealthy human exposure via air pathways.  Therefore, state-of-the-art construction mitigation procedures are required to protect the health of nearby residents, including children.  

Short-term impacts from fugitive dust, heavy machinery usage, and increased construction traffic during construction need to be more fully investigated to ensure there are no health impacts on residents of the surrounding community.  The DEIR addresses this issue in its usual conclusory manner.  A PM10 perimeter monitoring system needs to be implemented and described in the DEIR to protect public health during construction.  Should dust levels reach unsafe conditions, or contaminants be found in the dust, construction needs to be halted until it can continue safely.  We note that in addition to the immediate resident population and visitors, there is a tot lot and day care center proximate to the Project site.


The Proponent offers no serious consideration of appropriate construction mitigation techniques other than those that would be used as a matter of practice in much less demanding conditions.  Clearly this inadequacy highlights the poor planning of this segment of the CNY.  If Pier 5 was to be privatized, it should have been done in 1987 when Flagship Wharf was built, as originally contemplated, not now when the impacts of this large-scale construction will affect a large residential and visitor population.  The construction schedule includes Saturdays, which will further impinge on public access on days when many are trying to connect with the Harbor, either by foot, on boat, or through the Courageous Sailing programs.


VIII.  Historic Resources

Of the six original shipyards built in 1800 to protect America’s shores and her merchants of the sea, five still exist. Of the remaining five, two are still active, Portsmouth and Norfolk.  Washington is still partially active and Brooklyn is undergoing redevelopment. The Charlestown Navy Shipyard is the only original shipyard with National Park Service presence, due to the clear national import of the CNY’s 204-year history of shipbuilding and repair. This information should be part of the woefully inadequate Section 4.12 of the DEIR on Historical/Archeological Resources.

The DEIR states that the CNY is on the National Register of Historic Places.  It fails to note, however, that the CNY is a National Historic Landmark, the highest form of recognition by the Secretary of the Interior for historic properties in America.  One of the important qualities inherent in Pier 5 and other Piers in the Navy Yard that have not yet been redeveloped is their sense of expanse. This allows the character of the Yard to be maintained and is an important element of the cultural and physical landscape.

Historically, no piers had buildings higher than two stories. This low height maintained the open quality of the cultural and physical landscape. Then, and still today, one could look from pier to pier toward Boston’s downtown with the foil of grey hulls in between.  The proposed Project will destroy this landscape, and relegate Pier 5, a magnificent jewel of America’s past, to cultural insignificance. We believe that one of America’s most historic cities, which depends on tourism for much of its economic base, can do better than to so completely privatize such an important part of its maritime heritage.

IX.  HarborWalk

During the two-year construction period, the Proponent should make the waterfront publicly accessible by providing an interim HarborWalk network and basic amenities so that the public can access and enjoy the waterfront.  In addition, because of the Proponent’s abysmal history of honoring maintenance commitments in the CNY, more scrutiny is needed to ensure the Proponent’s commitment to a safe and well- maintained waterfront area.  We strongly recommend more stringent compliance agreements, enforceable through bonding, escrow funds or other enforcement mechanisms, to ensure the Proponent’s compliance with its maintenance obligations.
We anticipate that individual CNY residents will comment separately on specific failures of the Proponent in the maintenance of HarborWalk areas under the Proponent’s control.  However, we note the following as examples:

· Much of the HarborWalk is in disrepair and often dangerous with loose and broken planks.  Benches along the HarborWalk have broken seats and are in a constant state of disrepair.  Long-promised appropriate signage along the HarborWalk is missing.

· Street lights on Pier 8 Marina along the HarborWalk are rusted and considered dangerous.  In the summer of 2004, one of these rusted lights fell onto the HarborWalk, where it created an electrical hazard to pedestrians for approximately two weeks before the Proponent removed it.  We have enclosed a picture of the fallen light with this letter.  Rather than promptly disconnecting the fallen light, the Proponent shut off power to all the street lights along Pier 8, making it dangerous at night and early morning.  The fallen light was never replaced, and that part of the HarborWalk remains dark and a hazard to pedestrians as well as to vehicles driving to Pier 8.  

· Bollards along the HarborWalk and on Pier 8 are rusted and pulling out from the cement.  At least six hand railings on Pier 8 along approximately 65 feet of the HarborWalk are rusted at the base, making them unstable and unsafe.  Currently this area is marked off with yellow “do not cross” tape.

· Trash barrels are often left overflowing on the HarborWalk for days and broken chains holding the finger piers on Pier 8 allow the finger piers to sway in the wind.  This is a danger to boaters.   

Conclusion

It is apparent that this Project is ill-timed, lacks adequate infrastructure requirements, is violative of historical planning and policy for the CNY, and has serious deficiencies which calls into question its feasibility.  The Project is also a brazen attempt to privatize a culturally and physically important pier, that has long been recognized as an inappropriate site for further residential development.  This DEIR submission presents experienced and responsible planners and regulators an opportunity to protect the public’s right to access and enjoy Commonwealth Tidelands and the most prominent vista left along the waterfront.  We believe that there is only one way for the public interest to be served – a principled refusal to approve this Project.  

Thank you for your careful consideration of these comments.  We look forward to more discussion of this Project and other issues impacting the quality of life in the CNY.

Sincerely,

Friends of the Charlestown Navy Yard

Paul D. Broude, Chairperson


Michael Parker, President

cc: 


Michael Flaherty, President, Boston City Council 

Joseph Fleming, Fire Marshall, Boston Fire Department 

Bryan Glasscock, Boston Environmental Department 

James Gribaudo, Senior Project Manager, BRA

Merita A. Hopkins, Chief of Staff, City of Boston 

James Hunt, Chief, Environmental Services
Ben Lynch, Acting Chief, Waterways Regulation Program, DEP

Richard McGuiness, Waterfront Planner, BRA

Mark Maloney, Executive Director, BRA 

Honorable Thomas M. Menino, Mayor of Boston

Paul Scapicchio, City Councilor, City of Boston

Susan Snow-Cotter, Acting Director, CZM










�  We contend, despite the Secretary’s decision on the EENF, that the MHP has not been properly reauthorized and is not valid.  Please see the EENF comment letters of Michael Leon, Paul Broude and Michael Parker, contained in Volume 2 of the DEIR.  For purposes of our other comments set forth in this letter, we assume that the MHP remains in effect.
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