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" . INTRODUCTION

in 1984, tha Commonwealth of Massachusatts and the Clty of Bostan (City) ushered in a new era
of public stewardship over the shores of urban waterways with two separate but equally significant actlons.
"r, The Massachusstts General Court enacted major modrflcatlons o MG.L c. 91, the oldest "public trust"
= statute in the nation, by addlng liled ticlelands to the areas whers development is subject to state
2 jurisdiction, and by setting forth a number of substantive and procedtral requirements for the Department
i of Environmental Protection (DEP) to incorporate into new reguiations for the expanded licensing program.
3 At Boston City Hall, in kaeping with the tact that municipalities exercise the lead responsibility to control land
| use ganerally, the Boston Redevelopment Authority (BRA) unvelled an ambitious program for waterfront
] planning -- based on the "Harborpark™ concept - to serve as the basis for a complete overhaul of Zoning
! along the Baston shoreline.

] These two initiatives shared another important milestone last Qctober, when new state Waterways
regulations (310 CMR 9.00) taok effect under ch. 91 and the City published its blueprint for the. waterfront

f) rezoning effort ~ the Boston Harborpark Plan, The évents were refated, because the regulations defined a
substantive role for such a plan in the application of many of the newly established state licensing
requirements, provided that the Secretary of Environmental Affairs approves the plan in accordance with a
j companion set of regulations developed by the state's offica of Coastal Zone Management (CZM). Also

adopted during October, thess reguiations [301 CMR 23.00] astablished review procedures and specific
j approval standards to ensure that a municipal harbor plan (MHRP) cnnfurms 10 state F,-nvnronmenral policy
for the coastal zone, as expressed In CZM policies and guidelines as well as in the Waterways regulatlons
themselves. Thesa events set the stage for the submission of Boston's proposed MHP for waterways
licensing purposes including the revised zoning text for a number of subdistricts in the harbor. The City
o submitted its Harborpark Plan (Plan) on Qctober 19, 1990.

RO

33 Today, | am approvmg key portions of the Harborpark Plan pursuant to the MHP regulations. The

] eﬁact of this Decision is to establish a joint venturs of the state and the City, wlth the former establishing
the basic regulatory framework and the latter providing a more detalled plan with harbar-specmc ouldance
f-'ff;. for DEP's review of ch. 91 ficense applications. This will result in DEP decisu:ms that are tailored more
effectively to local needs and circumstances. to the benefit of the publlc~at-large as well as affected property
r _ owners. Significant advantages will also accrue to the general development cornmunrty in the form of

! Except A% 'expresely indicated otherwise, all terms used

herein are as defined pursuant to the MHP regulations at 301 CMR
23.00 and/or the Waterways regqulations at 310 CMR 9.00.
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greater predictability and consistency in the project-specific reviews carried out in the future by each level

of government.

In reviewing a proposed MHF such as Boston's, | am authorized by the transition procedures of the
MHP regulations to waive the first major step in the review process — the Issuance of a Scope spacifying
how the CZM Harbor Planning Guiseines shall apply, and the Information and analysls necessary to
deterrnine whether a propased plan complies with such guidelines and all other standards tor approval. In
the present ¢ase | have exercised m, waiver authority In reviewing the Harborpark Plan as it relates to two
major segments of the Boston shoreine: a) the shoreline batween the Northem Avenue Bridge and the
northern City boundary at Somarvilie. Everett; and b) the shoretine between Castle Istand and the southem
City boundary at Milton. For these portions of the Harborpark ares, Boston's planning effort is essentially
complete, and new zoning articles covering all filled tidelands subjact to DEP jurisdiction have been formally
adopted by the Clty.

For the remainder of Boston s shoreline. whera the Harborpark planning | program is still underway,
! have decided that it would be inappropriate to appty the transitional review procedure Therefore, the
following areas are not covered by the Decision set forth herein: East Boston, the Harbor islands, and the
waterfront areas on both sides of the Fort Point Channel and west of the Northern Avenue Bridge - all areas
for which the-Clty has not yet issued cpr'nprehansi've 2oning language for community review; and the Fort
Point District and South Boston Designated Port Area - areas for which | find that presently available
planning and zoning materials are not sufficiently advanced, integrated, and/or encormpassing of ail filled
lidelands to warrant my review at this lime, When further work is accompiished and informatlon becornes
availatle at a later date, | will consider adding these significant geographie areas to the approved
Harborpark Plan in accordance with the amendment prpcedures of the MHF regulatmns [201 CMR 23.06

(b

A

The procedura for making substantial additions to an approved plan requires development of a.

Sc:ppe beforehand. In pursuing this appreach ft will be possible 10 avaid much of the difficutty the City
encountered in developing the first major portions of the Harborpark Plan last year, when the City was the
first applicant to go through a process whose evatuation criteria had yet to be applied and interpreted. The
exact requirements for cormplying with the Chapter 91 -ralpted standards were not known to the City when
It was preparing its plan, since they were promulgated In final form only last June. The City also lacked the
- benefit of precedent regarding how the C2M MHarbor Planning Guidelines would be applied to actual cases.
Thus, unavoldably, certain: differences in approach' manifested themselves in the Harborpark Plan as
compared to both the harbor pianning and Waterways regulation programs of CZM and DEP. Reconciling

or]
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these differences was a task requiring a great deal of cooperation and flexibility on the part of both the state
and City, and it resulted In the imposition of a somewhat greater number of conditions and limitations on

This Decision presents my findings ang determinations on how the Boston Harborpark Plan satisfied

ezch of the standards that must be et in order to apprave a MHP. Pursuant to the MMP regulations, thase
standards can be summarized as follows:

1) ‘the plan must be consistent with all applicable CZM Policles and Harbor Planning
Guidelines [301 CMR 2305 (1)-(2)):

2) the plan must be consistent with state tidelands palicy objectives and associated regulatory
principles, as set forth in the Waterways regulations of DEP [301 CMR 23.05(3)];

3) the plan must include all leasible measures to achleve compatlbllity with the plans and

planned activities ol all state agencies owning real praperty or otherwise respongible for the
implementation or dfovelopment of plans or projects within the harbor planning area [301
CMR 23.05(4)): and

4) the plan must include enforceable implementation commitmants to ensure that, among
other things, all measures will be taken in a timely and coordinated rnanner to offset the

effect of any plan requiremant less restrictive than that contained in the Waterways:
regulations [301 CMR 23.05(5)].

Il. COMPLIANCE WITH CZM CONSISTENCY REQUIREMENTS

A. Consistency with CZM Policies

In 1978, EOEA adoptez:l an overall program to manage the Massachusetts coastal zone, in the form
of CZM regulations containing 27 brdad statements of policy. | find that the proposed Flarborpark Plan
is consistent with such policies, as required by 301 CMR 23.05(2). The Clty has documented that the Flan
correlates in numerous ways with each of the relevant policy statements. Further evidence to this effect is
found throughout the body of the Plan, which is orgaﬁized according to four primary thames. Fleshed out
in detail, these themes are virtuzlly identlcal to, and in several ways even improve upon, the undetlying
concepts of the CZM program relating to the management of urbanized ports and harbors. A brief review
of these concepts, as reflected in both the CZM policies and the Harbotpark Plan, follows.

FER]
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The CZM program net only stresses the ecological importanca of natural areas like barrier beaches
and salt marshes, but also recognizes the social and economic significance of commercial ports and other
intensively developed harbors. _Fo} the latter type of resource area, a major program goal of CZM is to
improve the avallability and suitability of the shoreline for traditional vessel-related activities, especially daap-
water shipping, commercial fishing, and other marine industries that have special physical and operational
tequirements that are nearly impossible 1o meet except in certaln existing Iocations. CZM Pollcy No. 7
identifies rwelve places in the é.tate. known as Designated Port Areas (DPAs), where the preemption of
maritime commarce by other waterfront use is generally prohibited by state reguiation. Furthermore, CZM
Policy No. 20 sets forth a CZM commitment to provide and solicit funding for the improvement of the
“waterways infrastructure” (docks. piers, bulkheads, channels, and so forth) required not only to maintain
shipping and fishing but also to accommodats other activities such as crulse and ferry services and
recreational boating. Finally, CZM strongly suppons' measures to minimize the filting of waterways, even
for water-dependent activities, in order to maximize protection of the public's navigation rights as wall as
the integrity of natural systems.

Another key GZM principle relating o developed harbors is that the urban waterfront is special not
only as a place 10 e¢ngage In commerce but also to enjoy a rich heritage of visual, cultural, and historlc
amenities. Recreation in its many forms atiracts more people to the Maésachusatts coast than any other
use, supporting a muiti-billion dollar tourist industry and adding immeasurably to the quality of lite for
residents and visitors alike. Making the shoreline available for an increasingly greater segment of the
population 13 a central concern of the CZM program, especially in the Bo.ston metropollitan region whera
demand for ¢oastal recreation opportunities far exceeds the supply. Accordingly, CZM Policy Nos, 21-24
promote increased open space and recreational fagilities ¢lose to the state's center of Population. through
public expenditure and any other available means. Within this context, CZM emphasizes increasing visual
access to the urban coastscape, a policy lhat is expressly not limited to natural features but also includas
the inglustrial artifacts of thHe worklng waterfront. As Policy No. 20 puts it, views of port operations “are
particularly encnurajed by CZM, since these activitias have sighificant educational and interest valus as
integral elemants of the coast's visual resources.” '

The third proposition underying CZM harbor management policles explicitly favors watertront
revitalization in existing centers of residential, commercial, and ihdustrial development. Such renewal

" maximizes the efficiency of prigr investment in environmental infrastructure, enabling the more urbanized

areas to support further growth with relatively less impact on coastal resources. CZM Policy No, 20
encourages the intermingling of private housing with retail shops, restaurants, parks, and other public
facillties, because such a mixture of uses “can provide immeasurable opportunitles for visual and physical
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dccess to the waterfront.” This 'policy is expressly limited to mixed-Use developments that otherwise serve
critical public purposes of the CZM program, that is, those that avoid conflict and preemption of maritime
actlvities and advance the recreational /culturat interests of thé public (by maintaining open space, adaptively
reusing older structures, enhancing views. and s0 forth). A related constralnt Is set forth in CZM Policy No,
12, which calls upon proposed developments to respect the preservation intent of and minimize adverjse
impacts on historic districts and sites, '

The Boston Harbdrpark Plan is built on the same comprehensive goals as CZM's urban waterfront
policies. The Plan stresses that the economic rebirth of stagnant waterfront areas through private investment
cannot come at the expense of the public's quality of life; as the City puts it, "the Harborpark Plan
recognizes Boston Harbor as a unique resource that should be accessible-to all residents of the City as a
Place to live, work, and gather for recreation or the quiet enjoymem of nature.* This emphasis on the need
for “enlightened® redevelopment is further reflected in one of the four basic goals stated in the Plan, which
is 10 “revitalize Boston's underutilized and dilapidated piers and shoreline oy pmrﬁotlng growth through
private investmant that is appropriately designed and Is a balanced mix of uses that bring vitallty to

the waterfront and benafits of development that are shared by all of Boston's residents” (smphasis
added).

According to the Harborpark Plan, rejuvenation of the Boston waterfront will have two principal alms:
1o ensure public access to and enjoyment of an “activated” water's edge; and to preserve and enhance the
harbor's maritime industries which require deep-water shipping channels and landside facilities. The Plan

has a multitude of features derived from these cornersione goals, the most noteworthy of which are as
follows: '

Promaoting Public Use and En!oymenl

* create Harborwalk, a 43-mile continuous watetfront walkway systemn that will provide 24-hour
physical (including handicapped) access to the Boston shoreline, stretching from the Neponset River
to Charlestown and East Boston, with extensive connections to the pedestrian networks of adjoining
neighborhoods; the public will be well-directed via signage and will have the benefit of all basic
amenities such as seating, lighting, landscaping, and works of publie art; features of special interest
will also be pravided, such as fishing plers, observation decks, public boating facilities, beach paths,
and grassy areas:

* ' creats, in conjunction with Harborwalk, an extensive open space/outdoor recréation network
totalling over 1500 acres (nearty 50 parcent of the waterfront land area), comprising varlous parks,
watetfront setback areas, plazas, and greenspaces provided as a condition of development; this Is
conceived as the waterfront continuation of the “Emerald Necklace™ park system of Olmstead

+ P. Broude #011/044
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design, with direct links to that system planned: In five strategic areas. again, these public open

Spaces will be enlivened by cultural facilitles such as historic exhibits, outdoor performance areas.

kiosks and shops, urban gardens and wids, waterfront boulevards, and an environmental

communication system; . ) '

* . ensure that a substantial amount of interior space at the ground level is devoted to facilities of public

accommodation, such as cultural facilitles and theaters, restaurants and cafes, retail issues,

recreational facilities. and hotels; at Igast 40 percent of the first floor must be devoted to such uses

in all the mixed use/commercial districts of the Inner Harbor: in the Dowritown subdistrict at least

2n additional 25 percent must be devoted to cultural uses chosen and designed wilh particular
emphasis on providing putie atiraction to the waters edge;

* facilitate the reestablishmen| of an extensive water transportation system in Boston Harbor by
requirlng waterfront projects 1o include appropriate infrastructure such as docks and associated
facilities, in accordance with prototype docking standards that have recently been developed in a
special consulting study; in ait inner harbar subdistricts, zoning requires consideration of the need
for tarrminals and landings for water ferries, water shuttles and taxis, and free public landings; in the
Dowmtown subdistrict (designated as a Water Transportation Priority Area) emphasis is placed on
maln terminals for commuter. cruise, and ferry boats:

" - establish dimensional limitanons so that new walerfront developmerit is appropriately scaled in.
relation to the pedestrian en-ironment, and require compliance with an extensive list of design
quidalines aimed at maximizing the sensitivity of bullt form 1o the waterfront context. .

Protecting the Working Wateriront

- establish eight Maritime Economy Reserve (MER) Districts wharein some 660 acres of waterfront
land adjoining desp water port facilities is reserved exclusively for shipping and other water-
dependent industrial uses; all of the properties zonad MER are contained within state Designated
Port Areas, and their continued dedication to port purpases is considered essentlal to maintaining
the competitiveness of New England manufacturers in the intemational marketplace:

T establish a series of Waterfront Service Districts to protect small and medium-size water-dependent
businesses engaged in activities like vessel maintenance and repair, fueling and provisioning,
shipping support,iobstering, and so forth; and establish Watetfront Manuiacturing Districts to
accommodate general manutacturing and Industrial uses, recognizing their synergistle relationship
with working waterfront uses: when the armount of land area 20hed In these categories {over 300
acres) is added 1o that zoned as MER, roughly one-third of the Harborpark District is-designated
as a locus for predominantly water-dependent use: ‘

* protect the integrity of the waterway for navigation and other water-related public purposes by
essentially banning new fill for nonwater-dependent projects and restricting new pile-supported
structures, along S0 percent of the waterfront, to water-dependent uses;

* provide proximate, safe access to warking waterfront districts so the public can view maritime
industrial activities, an opportunity that not only iends diversity to the pedestrian experiance but also
engenders understanding of and support for the overall maritime sactor of the economy.



053 IFAR + P. Broude ] 013/044
0a/0z/ 2004 10;

i1
i
i
I These features of Boston's Harborpark Plan are clearly conslstent with the broad goals established by CZM
;; for redevelopment of the state’s urban walterfronts.
i . — - | . -
. ﬂ B. Conslstency with the Harbor Planning Guidelines

To approve a municipal harbor plan, | also must determine that It Is tonsistant with CZM's Harbor
Planning Guridelines (Ravised. 1988) >enerally, the eriteria for such consistency would be deflned in the
Scope for a plan, where | would specity now 10 apply these Guidelines to a particular municipality. ‘However,
no Scope Is available in this case. since my review of Boston's plan has taken place under the transition
procedures of the MHF regulations Therefore. | have evaluated the plan in terms of its consistency with
the underlying spirit and intent of these Guidelines. For this level of evaluation, there are two basic issuss
that need to be considered: plan coverage and plan content.

T b3 .'*.".f:t«‘.
] i

EN.
iaz

1) Plan Coverage

Plan coverage involves both the geographic scope of the Planning area and the range of issues

% considered. The Guidelines allow ample discretion on the part of a cofmmunity In the choice of plan
i coverage, subject to a clearly stared requ'iremeint of 'comprehanslvénass." To be consistent with this
131 requirement a plan rust: define a harbor planning area that encompasses all areas relevant to the affective
S use and managernent of the harbor and ail filled lidelands subject to DEP furisdiction; and address all
significant and intarrelated land- anct water-use issues,

The geographic coverage of Boston's Harborpark Plan Is clearly comprehensive, insofar as the
‘,:'.‘,51_ overail planning area extends from the City's northern to southemn borders and includes all filled ticdelands
) ' subject to DEP jurisdiction, w‘ith the exceplion of a few areas along the Fort Point Channel and within the
J South Boston Designated Port Area, The water-side of the planning area is also completely encompassed,

' since the zoning maps of the October 15 Plan delineate boundaries that cleary Include the waterway of
r Boston Marbor seaward to the limits of City jurisdiction.

# Although the geographic &Cope of the overall harbor planning effort meets the requirement of
B comprehensiveness, the Implementation Pragram has yet to be developed for some sub-areas and'a variety
of planning Issues remain to be addressed. The City's October 19 submission did not include zoning text
} | for East Boston, the Harbor Isiands, and certain Ségments of the Fart Point/South Boston planning areas

__ (including the Fan Pler/Pidr.'4 site). The proposed plan as of that date did Include zoning text for the Fort
<1 Point Zoning Distriet but, as | noted in the Introduction, it would be premature 1o review that matetial
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because it is praiirninary and needs coordination with yet-to-be-tdeveloped 2oning revisions for the nearby
Designated Port Area. In keeping with the réquirernent of comprehensiveness, | am requiring that the City
submit ptan amendments in the future 1o address all of the E{bov&teferpnced areas that are presently
excluded from the approved Marborpark Plan [See Requirernent 1].

The Harborpark Plan addresses a consicerable range of significant issues which refiect the
objectives of the waterways program: providing public accsess o the waterfront, revitalizing and activating
the waterfront, and praserving water-dependent uses, particutarly marlttime industrial uses. While the focus
of the City's October 19 Plan submission is primarily land-use Iésuas. a number of water-use issues were
addrassed and the Clty has voiced a commitment to expand éubstantially on the range of water-use and

other relevant issues in subsequent plan amendrments.

The Plan treats the interrelationship between some significant water-use and land-use Issyes; for
example, the siting of Maritime Economy Reserve zoning districts, which reserve land for shipplng activities,
was based upon deep port criteria. The Plan also iIncludes mooring and harbor safety regulations whigh
address the use of Boston Marbor's water surface. | find that the October 19 Plan's coverage of these
issues, whan consldered In conjunction with the coverage of land-use issues, mests the comprahensiveness
requirement as it relates to the scope of issues for an initial phase of plan development. Consistent with
the provigions of the regulations ¢oncerning phasing, the incorporation of a btoader range of issues into the
plan will be achieved through the filing of subsequent plan amendmen'_cs for my review and approval,
Requirement 1 of my approval requires' such plan amendments, '

The following is intended as guidance in developing the scope of the water-side and other issues
to be addressed in future phases of plan development.

Various water-de\pendant activities may compete for the use of the Harbors waters. Such uses

include water passenger transporation, recreational boating, commercial fishing and lobstering, and
. shipping. To avoid conilict between such existing and potential uses, Bosten should study their water-side
interactions. On the land side, the City should explore opportunities to preserve and enhance existing
water-dependent businesses Iand lo site new water-dependent commercial ventures other than water

transportation uses.

The Harborpark Plan cites among its goals certain water quality objectives, including assisting the
Massachusetts Water Resource Authority (MWRA) in the development of the combined sewer overfiow
system now required to clean up area waters. The City should flesh out the details of the actions it plans
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L 10 undertake to assist the MWRA both in meeting the specific objective cited and In other aspects of the
.1'-.‘.-':

‘ large-scale harbor clean-up program for which this Authority is responsible,

Many addhlonal water-side plan ¢omponents ¢can enhance the general harbor planning effort; these
inciude a walerways management plan for the use of the water, and a dredging plan setting goals and
ﬁ priorities for the dredging of public and private channels of the harbor. In subsequent plan amendments
| Boston also should address issues relating to such natural resources of the harbor planning area as salt
5 marshes, shellfish beds, and tidal flars. Maps and Inventories of these natural resources should be included
in the planning document covering thess issues.

1 Requirement 1 requires the submission of proposed plan amendments addressing both the
peographic areas and water-side issyas cited above. This Requirement also requires that any plan
amendment address all relevant water-slde issues simultaneously with the geographic area It encompasses.

' While my present approval of the Harborpark Plan is not contingent upon compliance with such
} requiremnants. they will serve as important criteria for evaluation of future subrnissions by the City In
) connaction with its municipal harbor plan.

e 2) Plan Content

o The MMP regulations require every plan to incorporate four basic elements: 1) a statemant of goals
and objectives and the cortesponding applied policies to guide developrnent in terms of its desired
sequence, pattemns, limits, and other characteristics; (2) an implementation program; (3) planning analysis
_ which takes into cdnsideratiun technical data, community input, and other information which serves as the
Jr basis for evaluating tradeoffs among alternatives and choosiﬁg preferred courses of action: and, (4) & raview
of the public participation program. The interrefationship ameng these slemants should be reflected in the

‘J, ' content of the plan. '

P {a) Goals and Applied Policies

.The Harborpark Plan provides a clear and well-glaborated statement of goals, and contains summary
expressions of applled policies for each of the major planning subareas. In addition, the Plan incorporates
a master plan for.the Charestown Navy Yard subdistrict, which consists primarily of tand owned or otharwisg
o controlled by the City. This document lays out land use strategies intended to manage growth in this area

and documents the planning rationale for these Strategies. The detalls of this master plan provided a useful
J . supplement to the broad policy statements of the Harborpark F"lan. in terms of the City's planning decisions
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regarding the open space natwork. housing and transportation Issues, and historic preservation. While an
equivalent level of specificity may naot be appropriate in planning for other Harborpark subareas which are
not City-ownad, plan amendments in the future should be acqompanied bg_ master planning documents to
ensu}e the Ha;bu-rpal-'k polf-cles as applied to the subareas in question will be as fully articulated as possible.

(b) Implementation Program

The Harborpark Plan's strongest element is its implementation pregrarn. Appendix A of the October
19 Plan .submission contains an exiensive set of regulatory measures, many of which have already been
adopted by the City. These measures primarily consist of amendments to Boston's Zoning Code.
Representing substantial changes in the Code. these amendments codify the goals and applied policies of
the Plan and provide an enfOrcaat;le means of carrying themn out.

{c) Planning Analysis

The Yard's End Master Flan successfully documents the analytical basis for each of s basic
elements, its goals, its pdlicies. and ils 'implementatlon measures. Its treatment of transportation issues is
particularly exemplary because of the comprehensiveness of the record # provides of tha analysis conducted
in addressing these Issues. The Boston Inner Harbor Watar Dependent Lse Report, included as Appendix
E of the Plan, is another good example of planning analysts that was undertaken, aithough its rols in Ieéding
to recornmendations of the Plan is no! explained. | recognize that the Flan was de\(elobed bafore guidance
- was avallable coneeming the emphasis to be placed not orily on planning analysis but also on providing a
record of such analysls Still, it wouid be more useful to the public's ablity to undarstancl and support the
Plan's recommendatlons f a more extensive explanation were provided regarding the connection between
analysis and those recommendations. | expect future plan submissions, including proposed amendments
to the Boston Harborpark Plan, to ensure that the basls for plan recommendations is as fully documented
as possible.

{d) Public Participation Program

Community input is another source of information providing a basls for evaluating the tradeofis
among pian afternatives and the choice of a preferred course of action. The plan provides ample evidence
of a strong chizen participation 'p_rogram providing the opportunity for public comment on the Plan.
However, the Plan does not identify the significant issues mised through public comment, how the Planwas
modified in fight of these comments, the implications of these modfications, or, in sum, the efiects of the
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publia partléipatinn program. Such information, along with the ratlonale for zoning language that may have
been negotlated to address these concerns, would enable a better understanding of both the intent of a plan
and the public role in defining this intent. These resuits are an important component of a strong public
particlpation program.

In this case, It is evident that ne City carfiéd out an extensive public participation program that
eventually influenced the Plan in substanual ways. Among the prime examples cited by the BRA in this
regard was the relocation of the Aavarium site from the Shipyard Park area to the Yard's End of the
Charlestcown Navy Yard. Thus, | find the basic plan elament conceming the public participation process to
be c:onsistant wiih the Harbor Planning Guidelines. Subsequent plan amendiments, however, must pravide
a review of the public participation program and Its effects, consistent with the guidance of this Decision.
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lil. COMPLIANCE WITH TIDELANDS CONSISTENGY REGUIREMENTS
A. Introduction

Consistency with underlying CZM policies and guidelines Is a necessary but not sufficient condition
for approval of a municipal harbor pian. | must make a further determination of consistency with the specific
objectives and principles of regulation embodied in 310 CMR 9.00, to ensure that harbor plans aiso serve
positively to augment state requirements as applied on a case-by-case basis. The MHP regulations
contemplate a two-part avaluation in this regard: & broad review of the effect of all plan prcwlsluns thiat
correspond in some way to the substantive elements of the Waterways regulations; and a more focussed
review of the implications of so-called "substitute® provisions — altemative requirements which, if approved
in accordance with varlous stated eriteria, can serve as the basls for a DEP walver of up to seven specific
use limitations and numearical standards affecting nonwater-dependent use projacts My findings on these
two basic aspects of the Boston Marborpark Plan are set forth below.

B. Evaluation of Non-Substitution Provisions

Chapter VII! of the Harborpark Plan highlights numerous features of the City's zoning program that
Support the primary state tidelands policy objectives, as set forth in 301 CMA 23.05(3)(a). My examination
of the Zoning text for the respective subdistricts confirms that a high degree of consistency exists with those
objectives. Indeed, there are only a handful of provisions that vary in any sense with the Waterways
regulations, apart from those proposed as substitutions. For example:

- the definition of cenain terms under zoning includes elements clearly excluded from the same term

under 310 CMR 9.02:

- in some zoning districts, uses and/or structures categorically restricted by the Waterways
regulations are not similarly prohibited by the Plan; these include seaward expansion of existing
piers for nonwater-dependent uses and the Jocation of cedtain non-maritime activities In state
Deslgnated Port Areas:

*- the provisions goveming affordable housing banefits allow, in certain circumstances, funds provided
as a condition of development on Commonwealth tidefands to be spent nat only off-site but outside
the Harborpark district. entirely.

e
T

#
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Such points of departure are infrequent and immaterial because the carresponding provislons of the
Waterwéys regulations will supersede in actual licensing situations. Nevertheless, the presence of such
itemns In an approved plan may give rise to confuslon on this part of license applicants, who could mistakanly
presume that all conflict and inconsistency was removed as a result of the ;eview and approval process.
Accordingly, | require that the Plan be revised in 2 manner that identifies the most significant inconsistencies
and clarifies that the zonlng provisions in question shall not be construad as superseding any corresponding
provision(s) of the Waterways regulations [See Heqﬁirement 2). | also urge the City to consider making
technical adjustments In the Harborpark zoning articles to eliminate as much potential for confusion as
‘possible.

The MHP regulations - require me to find that any non-substitution provision that aniplifies a
discretionary requirement of the Waterways regutations will be complementary in effect with the regulatory
princlp!a(s) underlying that requirement. Upon such h finding, DEP Is committed to “adhers to the greatest
reasonable extent” to the applicable guidance specifled in such provisions, pursuant to 310 CMR
9.34(2}(b)(2). While the’ Harborpark zoning articles contain many provisions, such as the urban design
guidelines articulated for the commercial /mixed use subdistricts, that will have operative significance in the
licensing process, DEP has :ndlcated that there are t::r'nl',ir two sagmants of the Flan which elaborate upon
specific Waterways requirements in the highly particularized manner cnntemplated bythe regulations, Thaese
are the prototype docking standards (Plan Appendix K), and the mooring and harbor safety regulations (in

' Plan Appandix A). | concur with DEP's recommendation that only these documents meet the criteria

necessary to attain 310 CMR 9.334(2)(b)(2) status. The only relevant qualification perains to the mooring
regulations, which represent acceptable amplification of 310 CMR 9,37-8.39 but should not be consirued to
maet the specific standards contained in 310 CMR 9.07, gdverning issuance of annual harbormaster permits.

As to the remaining Appendices accompanying the Plan and zoning articles. only one can presently
i
be considered to have significant usefulness for the review of Waterways license applications: the Master

- Plan for Yard's End (Plan Appendix N). This is a key document for interpreting the Charlestown Navy Yard

zoning, although the latter would gover if any cenflicts were found to exist. By contrast, Plan Appendices

" B-J and L-M contain a cenain amount of material that is elther dated, in draft form, or extranaous for

licensing purposes. These materials were most helpful as Eac:kground for the plan evaluation process, but
cannot be congidered part of an approved plan at the present time. ‘| urge the Gity to synthesize the most
relevant information Into discrete guidance documents that can be lncorporated into the Plan at a later date,
in accordance with the amendment | prncedura of the MHP regulatlons. It would be especially helpful to do
this wittt the four appendiéss (E, F, H, and M) condeming water transportatlon Issues, which contaln an
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abundance of water-side inforrnation and analysis that may only need to be condensed and reformatted in
order 1o serve as a functional addendum to the Plan for wWaterways licensing purposes.

C. Evaluatmn of Subslitute Prowsnons

In Chapter VI of its Harborpark Plan. the City raquests a waiver of the use limitations and numerical

* standards of the Waterways regulanons. 310 CMR 9.51(3)(a)-(e} and 9.53(2)(b)-(¢), that apply to new and

' expanded buildings for nonwater-dependent use. Such a walver has been requested fﬁr all subdistricts
whera these provisions are more resirictive on their face than the corresponding provisions of the
Harborpark zaning articles, as well as where there are definitional or other technical inconsistencies that
could prejudice the abllity of developers to meet both sets of requirements. The substitute requirements
contained in the zoning would thus govern such key matters as the expansion and use of plers for facilities
of private tenancy, the specification of maximum building dimensions, and the determinations of minimum
amounts of indoor and outdoor space 10 be davoted to facilities of public accommodation.

This approach to substituion 1s the most comprehensive way to coordinate the respective bodies
of state and local regulation. Al the same time, it has the dizsadvantage of making the plan review and
approval process unnecessarlly complex. in that it does nat screen out provisions that will have no practical

bearing on future licersing actions. One simplifying distinction that can be made, for example, involves -

waterfront development projects that have prograssed sufficiently far in the environmental review process
1o have been grandfathered from the present WateMﬁys regulations. Insofar as these projects are not
legally bound to comply with the new standards in the first place, the exercise of waiving those standards
is irrelevant. Nor does it serve any useful purpose to consider waiving requirements in areag where the
proposed zoning atternatives simply reflect preexisting conditions. Where full-buiid status has ‘already been
attained, requirements governing new or expanded bulidings will _have, again, litle or no operative
significance In the forgsesable future.

Based on the foregoing, It is appropriate to exclude from this evaluation any substitution provision
that does not serva to tailor the new Waterways regulations so they may opefate effectively, in concert with
Harborpark zoning, to shape prospective waterfront projects to which both systems of reguiation apply. This

-eliminates the need to consider any of the various substitution proposals for the Downtown subdistrict,
where the only parcels that could foreseeably accommodate new davelopment are part of the Cantral Wharf
project, whicty submitted a license. application prior to October 4, 1930 and Is not subject to the new
provisions of 310 CMR 9.00 governing nonwater-dependent use projects. In the remaining subdistricts,
rﬁorecwer, the list of candidates for substitution need not include the requirement for open water replacement
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to offset expansion of existing piers or pile-figlds for nonwater-dependent purposes. Such expansion is
everywhere prohlbited by the combination of applicable zoning (which allows lateral extensions only for
public access) and the non-waivable Waterways provision which precludes further seaward projections
excapt for water-dependent use.

Having idanfified these and a numbar of othar instances where there is ho apparent need to

authorize the waiver of Waterways reguirements. | have dai::ided to narrow the scope of evaluation of the

Harborpark FPlan to consider proposed substitute prcn}isinns only for the following combinations of Issues
and locations:

. Open Space: North End, Charlestown Gateway, and Chariestown Navy Yard subdistricts.

. Facilities of Public Accommodation at Ground Level North End. Charlestown Gateway, and
Charlestown Mavy Yard subdistricts.

. Setbacks: all subdistricts, eacept those designated as open space, from the North End to the
northemn Gity boundary and from Castle Island to the southemn City boundary. '

. Height: North'End (Sargents Whatf). Charlestown Gatewny (Tudor Wharf), Charlestown Navy Yard
{Yard's.End parcels 4/4A and 6/7). '

. Facilities of Private Tenancy Over Water: North End, Charlestown Gateway, and Charlestown Navy
Yard subdistricts. B
The framework for my evaluation of these bmposed substitutes Is established in the MHP regulations at 301
CMR 23.05(3)(c) and (d). Su;:section {¢) requires me to find that a speclﬂc-britgﬁbn has been met in the
case of each use limitation or numerlcél standard of the Waterways regulations pmpoéed to be waived in
favor of the altemnative requiremeants of the plan. Subsection (d) sets forth what a munlclpallt{r must do to
derﬁonstraté that the respective criteria have been met, which in essénce is.to show that the plan “will

" promote, with comparable or greater effectiveness, the state tidelands poilcy objectives stated in the

corresponding provisions of the waterways regulations.” The MHP regulations allow substitute provisions
to be less restrictive than the Waterways requirements as applied in individual cases, “provided that the plan
includes ather requirements which, 'c'onsidering the balance of effects on an areﬁ-wida basis, will mitigate,
compensate, or otherwize nffset adverse effects on water-related publle Interests.” .
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_ 1) Open Space

The Waterways regulations contain two numerical standarcds whose effect on the provision of open
Space is interrelated: 310 CMR 2.51(3)(d). which limits the site coverage of nonwater-dependent bulldings
to approximately S0 percent, and 310 CMR 9.53(2)(b). which requires that approximately half of a project
site on Commonwaealth tidelands consist of exterior open spaces for public use and enjoyment. Undar the
Harborpark zoning articles for.the North End and Charestown Gateway subdistricts, publicly accessible
opan space Is required 10 be provided on at least 50 percent of the area for any proposed project involving o

-
Lot

L T

new construction at grade; and in the Charlestown Navy Yard. a similar percantage requirement must be s
met on an aggregate basis, on the total ot area of all lots in the subdistrict (exclusive of tha Historic -
Monument Area). _ %

The Harburpark fequiremems reflect definitional differences that in some ways ara more restrictive
and in other ways less restrictive than the Chapter 91 approach. On the whole, | am satisfied that In practice
the net resuits will be essentially eguivalent in terms of the amount of Open space that will rernain available
for water-dependent activity and public racreation. | applaud the City, in fact, for the greater extent to which

the Harborpark rules discourage use of waterfront land for roads and surface parking. Repgarding -\,]t
Implementation commitments, | believe that there is a need only for some technical improvement in the #
procedure for rneeting the 50 percent goal in the Charlestown Navy Yard subdistrict [See Requirement 3]. 1

2) Facliities of Public Accommodation at Ground Level

" The Waterways regulétions require, in effect, that the ground floor of buildings contalning private
nonwater-dependent uses be devoted to facilities of public accommodation, In ail areas excapt filled private I
tidelands located more than 100 feet landward of the project shoreline. Under the Harborpark zoning
articles for the North End and Chardestown Gateway subdistrlﬁs. any profect with more than 10,000 square
feet of floor area, regardless of location, must devote at least 40 percent of the ground floor to public
facilities. The posltioning of such Spéce within bulldings is at the discretion of the Clty. No such minimum
requirement is specified for the Charlestown Navy Yard subdistrict, although the Master Plan for Yard's End
(Ptan Appendix N) identifies a number of tocations where indoor space will be programmed for public ”
activity. _ _ i

The differentlal effect of these respective requirements depends a great deal on how Cumrnonwealth
versus private tidelands are distributed throughout a given subdistrict, For example, based on historic
shoreline information provided by DEP, filled private tidelands are mara prevalent than filled Commonwaeaith #
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tidelands in two of the three subdistricts at hand: the North End and Charlestown Gateway. Throughout
these areas, the Harborpark rule is likely to result in a quantity of public interior space which surpasses the

_minimum obtainable under the Waterways regulations, which do riot require the provisions of public facilities

on private tidelands. The Zoning requirement may also result in a more uniform distribution of public space
than would the Waterways rule, given that the geographic configuration of filled Commaonwealth tidelands
can be highly irregular. For these reasons, | am persuaded that the 40 percen? requirement set forth in the
Harborpark zoning articles is an effective substitute for the Waterways standard, with respect to projects on
filed tidelands within the North End and Charlestown Gateway subdistricts.

The Charlestown Navy Yard subdistrict presents a different situation due to the fact that the
immediate waterfront ie predominataly filled Commonwealth tidelands. In this subdistrict, the City has
committed to many public developments, such as the Aquarium project at Yard's End, an ad]oining hotel,
and a series of special facilities in historic bulldings which wlill serve to rnemdrialize the unique maritime
culture of the Yard, America's oldest naval shipyard. Recognizing this ambitious r.:drnmnment to public uses,
| have decided to allow for substitution of the same 40 percent minitnum reguirement at Yard's End that |
found acceptabie in the other subdistricts. However, because such requirement is not presently codified
in the appropriate zoning article. | include It hera as & condition to be applied in the chapter 91 licensing’
process, with the understanding that DEF will act consistently with its usual practlce. in the case of hotels,
of utilizing the fiexibility in 310 CMR 9.53(2)(c) to credit space devoted to facllities of public accommodation
on the second as well as the ground floor [See Requirement é(a)].

Nonetheless, | am not satisfled that the Harborpark Plan in the North End-to-Navy Yard ragion
provides sufficiently for the location of facilities of public accommodation in ground-level spaces at the
immediate waterfront. Thetefore, | am specifying additional conditions 10 increase the amount of such public
interior space required on piers, and also within the first 100 feet of the project shoreline except in certain
circumstances where good r.;ause exists to place the public facilities elsewhere on the project site [See
Requirement 4(b)-(c})]. This latter condition allows flexibility to utilize interior space in a manner that best
serves the interests of pubtic use and enjoyment on the waterfront site as a whole. A prime example of the
benefit of retalning such flexibility Is found in the Yard's End Master Plan, which establishes the Sixteenth
Street side of the proposed multi-phased Blomedical Research Building (rather than the more remote
shoreline of the Little Mystic Channel) as the principal public thoroughtfate leading to the new Aguarium site,
and thus the logical priotity area for the placement of ground fioor public uses.
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3) Setbacks

i . The Waterways regulatlons establish a “water-dependent use zone" which runs paraliel to and
" landward of the present shareline. including Ihe edges of existing piers and wharves, and whoze width is
proportional ta the lot depth or pier cimensions (generally 25 percent is used). n all subdistricts except
those designated as open space, the Harborpark Plan creates a similar “Waterfront Yard Area® from which
nonwater-depenclent buildings are generatly excluded. However, rather than slzing this waterfront yard on
# percentage basis, the Harborpark Plan sets fixed setback distances -'generally 35 feet along the shareline
" and at the ends of piers and 12 feet atong the sides of piers.

Since the purpase of the water-dependent use zone is to conserve the capacity of waterfront sites
to accommodate water-tlependent use, by preventing undue encraachment of nonwater-dependent bulidings
slong the seaward edges of such sites, modiﬁc:étion of the numerical standards in the Waterways
_ regulalions may occur only in the event that "sufficlent space along the waters edge will be devoted
é‘xcluslvely to water-dependent use and public access assoc:iatad‘ therewith, as appropriate for the harbor
in question” [301 C.M.R. 23.05(3)(C){3)]. In this connection, the required Waterfront Yard Area of the
Harborpark Plan Is well-designed 1o accommodéte Harbnrwall_c. which will provide continuous pedestrian

access to the waters edge throughout large portions of the harbof. For this particular purpose, the

minimum setback distances specified in the Plan appear to be quite adequate.

I am concemned, however, that selback requirements also be édequata to preserve the utility and
adaptability of the waterfront for a broader range of water-dependent uses. Clearly, the City has emphasized
the provision of new facilities for water transportation, and anticlpates both transient and permanent dockage
along large parts of the harbor shoreline as it is redeveloped. Yet, the various zoning ruies as applied to

_ ri'lany sizable lots and piers protect only one-third to one-half of the space that would otherwise be reserved
by the Waterways regula\lans along the seaward end of the property, and in many cases even a lesser
portion on the sldes of piers, The Plan does not attempt to justify this reduction in the context of specific
vessel-related programming on an area-wide basls; nor does it cortain any generic guidelines or'criteria by
which determinations of need for additional setback space can be made on a case-by-case basis,

! am also concerned that the Harborpark zoning articles can be read to aliow, in certain
circumstances, that the Waterfront Yard Area ba located on a new pile-supported structure extending into
open water by the same distance as is required for the sethack. Therefore, nonwater-dependent building
construction could take place right at the existing pier or shore edge, effectively reducing the width of the
water-dependent usa zone to zero. This outcome Is not allowable under the substitution criterion stating
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that such buildings shall not be constructed “immediately adjacent to a project shoreline” (301 CMR
“)1 .‘23.05(:!!)(c:)(:!l)].'z The underlying principle here is that water-dependent use should be allocated a
_ reasonable portion of existing buildable space, because carving setbacks out of the waterway itself is
} normally detrimental to navigation inlerasts and other public rights.

Whiie the propozed substitute setback raguirements depart from the relevant DEP tidelands policy

objectives, the City deserves cradit lor placing numerical limits on the expénslon of existing plers in all areas

ﬁﬂ where nonwater-depandent use of such piers may occur, i.e., in the North End, Charlestown Gateway, and
‘3'-’-'1 Charestown Navy Yard subdistricts These limits are based on a varlety of water-side considerations
. in¢luding proximity to main shipping channels, pattemns of existing vessel traffic, and other site-specific
,{ navigational factors. This Is important for limiting the extent to which open water ¢an be lost lncllrectly as

a tesult of prassure to maximize the buildable space avaiable for nonwater-dependent purposes.

In recognition of the progress the City has made 10 comply with the spirit of the waiver criterion,

J ,3} | approve at this time a partial substitution for the Waterways standard for the three subdistricts noted, by
i aceepting the Harborpark method of ulilizing the new edges of expanded pile-supported structures as ih‘e
w@ baseline for measuring setback distance (rather than the project shoraline—see Requlrement 5). Otherwise,
o the Waténirays rule shall remain in -ef'fec:t. including the speclfied perceﬁtage and minimum distances from
i the prn]é;:t shoreling, yntil the Plan is reviced to incorporate a more substantial planning basis for the
o alternative requirements proposed in the respective inning subdistricts. | am encouraged that in one

important area, the Charlestown Navy Yard. the City is developing precisely the sort of specific vessel-related
pragram that can substantiate appropriate modifications to the waterways rule. Eorexample, the Yard's End.
Plan calls for a generous 75 foot (average) setback along Pler 11 on the nottheastem side of Parcel 5, in
order to accommodate the large naval and oceanographic vessels that will be encouraged to tie up near
the proposed Aquarium. In contrast, a relatively small space of 20 feet is reserved between the Siomad
*J Center and the Little Mystic Channel, based on a reasonable presumption that the Parcel 6/7 shoreline

sl

3

(which is not a pler or wharf) is not well-suited as a location for many types of water-side facifity
development due 1o the narrowness of the channel and its priotity status as a fairway for maritime

2 In the case of pile-supported structures, the project
W shoreline as defined in 310 CMR 9.02 is the existing pier edge
unless the pier is reconfigured in accordance with the one-for-one
on~site replacement standard set forth in 310 CMR 9%.51(3)(a), in
which case the baseline for measuring setbacks would become the new
pier edge.
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commarce (being within a Desigrated Port Area). On this latter parcel the Yard's End Master Plan, now
pending MEPA review, could justify a setback of the 20 foot size proposed by the City.

4) Helght

The Waterways regulations at 310 CMR 9.51(3)(e) require that the height of new or expanded
buildings for nonwater-dependent uses be limited to 55 feat over flowed tidelands and within 100 feet of the
hlgh water mark on filled titdelands; for avary additional foot of separation from the high water mark on filled
tidelands, such height may increase by one-half foot. Within the North End, Charlestown Gateway, and
Charlestown Navy Yard subdistricts. the coresponding height limits set forth in the respeactive zoning anticles
excead these numerical standards in four relevant locatioﬁs. all on filled tidelands®: Sargents Wharf and
Tudor Wharf, where unh‘dnn mits of 75 feet are: proposed; and Parcels 4/4A and 6/7 in the Navy Yard,
where maximum heighits range between 90 and 135 fest on the site of the proposed hote! (Parce! 4/4A),
and from 125 to 155 feet on the site of the proposed Biomedical Center (Parcel /7). In the case of
Sargents and Tudor Whart, the alternative heights are less restrictive than the Waterways standards within
a distancé of approximately 140 feet of the project shoreline, although the increase allowed Is at no polnt
greater thaﬁ 40 percent. On the Yard's End parcels, by contrast, the zone of lesser reatrictiveness extends
considerably dséper inte Bar.:h- sile (frum 200-300 feet in each case),"and the maximum allowed haight
averages two to three times that of the ch. 91 numerical standard — resulting In a substantlally greater shift
in overall massing toward the seaward edges of these propertias.

In aceordance with 301 CMR 23.05(3)(c) (5), no walver of the Watarways helght provision may occur
unless | find that the alternative limits and other requirements specified in the plan will 'ensuré that, in
general, [new or expanded] buildings for nonwatar-depand&nt use will ba ralativaly modest in size, in order
that wind, shadow, and cther conditions of the ground-level environment will be conducive .tn water-
dependent activity and public access associated therewith, as appropriate for the harbor in question.” This
criterion contemplates that the substitution of local requirements for state height standards should cccur only
on the basis of a well-reasoned and duly-restrained strategy for controlling the built environment at the
watadront, on an area-wide basis. If a full-bulid program cannot be judged to be retatively rmodest in such
general plannirig terms, there is Iittle reason to anticipate a favorable evaluation of the more particular
relationship between buildings sizes and the quality of the pedestrian exparience.

3 This discussion does not apply to proposed height limits on
Pier 5 in the Charlestown Navy Yard, which is on flowed tidelands
and thus subject to the terms of Reguirement 7.
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i In this regard, one constructive featurs of the Harborpark zoning articles Is that the sites where
} _ greater helght Is-being allowed represent a ve.ry limited portion of the overall subdistrict in which each is
N lacated; according to City computations, in fact, those sites represent less than six percent of the aggregate
yj 'Iand area wl-thlﬁ the fhree subdigtricts. Everywhere else, the general rule is to keep all new buildings, as well
as many existing ones, at or below the ch, 91 celings. This holds true for the Charlestown Navy Yard,
:l;_:_:_-_, especially in the waterfront segment to the south of First Avenue where most existing bulidings do net
|  exceed 55 feet and virtually no expansion is allowed. A simiiar policy of restraint is in effect in the North End
% and Charlestown Gateway subdistricts. where 55 feet is an absuluté limit that does not Increase, as the
! waterways standard does, with distance landward of the high water mark. Also, onh each of the sites where
. waivers are needed from the ch. 91 standard for the seaward side of the lot, the zoning is more restrictive

o on the landward side. ,
j Taller buildings have been planned by the City only In locations where the additional height is in
keeping with the dimensional characteristics of nearby structures. For example, a 75 foot height limit was
chosen for Sargents Wharf In order o be consistent with the size of historic buildings in the surrounding
area, especially the Pilot House which for many decades has stood at the seaward end of the adjoining

_j property. The same height. standard has been specified for the filled portion of Tudor Wharf, so that new
# buildings will be at once comparable to the large existing structures In the nearby Hoosac Pier area (at 60-70
3 feet) as well as allowed to rise above the adjacent Washington Avenue Bridge ~ the combined effect of

By which is to reinforce the intended image of this locale as a Qateway to Charlestown and its southern
waterfront district.

At Yard's End in the Charlestown Navy Yard the circumstances are mora complex, Two existing

| structures in the vielnity of Parcels 4/4A and 6/7 are quite I:;ulky and excead 100 feet in height, which can
i be considered comparable 1o the sizing of the propuéed hotel and Bipmedical Center. However, these
! propased waterfront bulldings\wiﬂ be the tallest in the Yard and will be at least twice the size of most nearby
structures, which are predominately 55-60 feet in height. This progressive increase in scale with decreasing

£ distance to the water Is not an approach | would ordinarity find acceptable, because it is the opposite of the
widely accepted proposition that, within a waterfront district, successive bulldings generally should “step
g down" 1o ia considerable degree as the waters edge Is approached. In this situation, however, | am
persuaded that a number of unusual planning circumstances provide reasonable justification to depart from
; this general rule. The principal factor is that the locale is a transitional one, bordering on a regime of highly
5 industrislized activity ~ the Mystic River Designated Port Area (DPA) — which contrasts sharply with the
residential /commercial use'gattern on the western side of Yard's End. In my judgement, the siting of larger

+ . commercial buildings at this Interface is accéptable. even though the DPA begins with a refatively smail
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channel rather than as a continuation of the land mass, | am also mindful that consultations are ongoing
between the City and the Massachusetis Historical Commission (MHC), the purpose of which is to adjust
the heights of  differgnt portions of the proposed buildings with an eye toward ensuring compatibility with

Fnearby historie structures. | am confident that this ‘fine-tuning™ process will further ssrve 10 prevent
excessive magsing In the area, and | have provided a means for the building-specific height limits which
result from the MHC consultations to be incorporated into this Declsion [See Requirement 6).

I conclude that the Harborpark Plan is consistent with the spirit of the criterion for approving
substitute height limits, which -in fhe first instance is to define an appropriate relationship between new
waterfront development and existing patterns of built form within the surrounding area. | ‘must still
determine whether the proposed height substiiutes also pass the “comparable or greater effectiveness” test
in terms of ensuring that the’ wind. shadow, and other eonditions of the ground level environment will be
conducive to water-dependent activity and public access. The best way for a municipality to show this
would be to present generic massing studies, baseline microclimate information, and other data and
analyses relevant to the sites in quesuon, Where such matenrial is not avallable, 85 in the present case,
reliance must be placed on whatever Iess direct evidence and lines of reasoning can be marshatled in
defense of a case-by-case approach 1o mitigation,

In this regard, the City maintains that Article 31 of the Boston Zoning Code, which requires
significant projects to undergo comprehensive development and design review, represants ampie capacity
1o assure that buildings are appropriately scaled and do not have adverse lrﬁpacts on ground-level uses and

pedestrian activity. Baslcally, this Zoning provision vests the BRA with broad discration to require whatever '

studies or othar information it deems appropriate to evaluate padestrian-level winds, shading and skydome
obstruction, solar glare/heat gain, and other related topics. "Pursuant to Article 31, the City's development
review regulations include certain: ‘protocols and requirements which address such i isstes at a level of detall
that is comparable to — and in some respects excesds — the review requirements of the state MEFA
process. Mowever, with the exception of one numerical thrashold that sets forth the conditions under which.
wind-tunnel testing may be required (ie., building over 150 feet .or twice as tall as an adjacent building),
neither Article 31 nor the respective Harborpark zoning articles and regulations contain any text intended
to shape elther the impact evaiuation methodology or the process of reaching mitigatlor declsions. This
approach ls appropriate, In the Clty's view, “since microclimate impacts are highly project-specific and are
not effectively addressed through a uniform rule”

Without disputing that the mitigation of wind and shadow effects is ultimately a subjective process
that is not highly codifiable, | cannot accept the proposition, at the other extreme, that this aspect of design



paso2szond 1055 IFAK + P. Broude l#] 023,044

! - 24

1 review has no structure and cannot be charactetized in terms mora specific that what is presently found in
4 Article 31. The MHP regulations do not autharize me to accept case-by-case methods for offsetting the
. effects uf less restrictive substitution provisions, unless the plan htself “sufficiently defines the parameters
4; within which such process will operate. so that a reasonable assessment of likely effects under varying
B ¢lrcumstances can be made.” For these reasons, | am requiring the City to develop a set of standards,
-_;-:jfii . guidelines, and procedures to serve as a more explicit framework for reaching discretionary decisions about
the size and configuration of buildings. relative to the quality of the ground-level envirpnment at and near
the water's edge [See Requirement £]

.
L. P

. | am confident that the City can respond effectively to this requirement, in large part simply by
articulating a varety of basic principles of sound mitigation practice together with other discernible
u Ingrediants that play an instrumentai role in the procass. By drawing updn lts extensive experience in
tol design/development review. the City can undoubtedly identify such things as the factors most often
_ considered, concepts used to determine the applicability of various solution techniques, indicators of need
k‘";i for additional data, and even some ntuttive "rules of thumbs® that have evolved with time as BRA staff and

e
e

consultants have ingreased their understanding of the microclimate in various waterfront districts.

The City's compliance with the above condition will suffice for purposes of meeting the "comparable
f_;i‘{ or greater effecttyeness" test In this case becau;e. with the excgptlon of only one limited area (Yard's End), '
the propozed waiversxdo not represent substantial deviation from the numerical standards in the Waterways
regulations. Had the overall extent of departure been more extensive, | would not be inclined to rely on
H case-by-case review as the sole source of mitigation; rather, | would expect empirical information on

pedestrian-evel effects lo be an imporant determinant in the process of setting height limits under zoning.
J This expectation will be reflected in future scopes for harbér plan development, and | encourage the City

as well as other rnummpallties to commence with the appropriate planning studies at the earllest possible
] time.

l 5) Facllities Of Private Tenancy Qver Water

.2 The Waterways regulations prohiblt ‘housing, ofﬁe.es. and other private nonwater<iependent
'davelupment on pile-supported structures over water, as a means of avolding significant user conflict and
design incnmpatlbﬂrry with facilities that serve water-related public interests. To lift this prahibition in favor
of an alternative proviston in a harbér plan, the MHPF regulathns state that | must find that the plan contains
other limitations and regéifements “which ensure that no significant privatization of waterfront areas
immediatety adjacent to the water-dependent use zone will occur for nonwatar-dependent'purpusas. in order
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that such areas will ba generally free of uses that conflict with, preampt, or otherwise discourage water-
dependent use.” Claardy, substantial use of pier buildings by facilitigs of private tenancy must be considered
‘& major departure from this requiatory principle, and would thus requite offsetting measures be taken 10 a
degree that is similarly extraofdinary_

The Harborpark zoning articles for the Chariestown Gateway, Charlestown Navy Yard, and North
End subdistricts allow ﬁrivate. nonwaler-dependent uses in substantial density to occur on existing piers aver
flowed Cornrmonwealth tidelands. One such pier (Battery Wharf in the North End) is located within a
Housing Priority Qverlay Area where residentlal use Is mandatory In at least a two-to-one ratio to other
allowable uses in any proposed project. In addition, an ong pier (Pler 5 In the Navy Yard) there is no
apparent limitation placed on facilities of private tenancy; and on two othérs (Battery Wharf, and Tudor Wharf
in the Galeway subi:listrlci). such facilities are excluded only to the extent that facilities of publlc
accommacation are required to occupy at least 40 percent of the space on the ground level.

From the Clty's point of view, there is a compelling reason for cenain existing piers to be available
for primarily private development that is compatible with the type and density of surrounding land uses.

Thesae struttures are underutilized and dilapidated to the point that their reclamation far public enjoyment

and contemporary water-depandent activity is beyond the flscal reach of the public sector. especially at a
time when government is investing so heavily to improve water quality in Boston Harbor. In the City's view.
.in order to help rebuild the shoreline and revitalize the wateﬁmnt district outside of the working port areas.
Boston must look to thé private sector to supply the critical mass of nvestment ihat will result in ful
implementation of the Harborpark Plan. . |

Nevertheless, | am also mindful that the accommodation of local development objectives cannot
become the primary purpose for the ytilizatlon of state tidelands, and must be kept in balance with the need
to prntedt the interests of the broader public for whom such lands are held in trust by the Commonwealth.
The Waterways regulations make it clear that the threat of undue privatization of interior spaces at and near
the waters edge Is inimical to those interasts. In my judgmant, the Harborpark Plan needs to fotus
additional attention on this issue before | can authuriza. the waiver of 310 CMR 9.51 {3)(a) as it pertains 1o
plle-supponed structures. For this to oceur, additiona) measures must be put In place both to limit the
density of facliities of private tenancy that may be located on fiowed tidelands [See Requirement 7], and to
expand the presence of facilities of public accommodation as a means of offsstting the substantiat increase
In private usage that would otherwlse be excluded from the waterfront spaces in question [See Requirement
8. 2

R
PELEELCEY
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The centerpiece of this latter strategy -- development of a network of “special public destination
facililes" within the North End, Chaﬂestown Gateway, and Charle;town Navy Yard subdlstricts -- s warthy
of some elaboration. As a result of the consultation sessions following the public hearing on the Harborpark
lﬁﬁ Plan, the City has made a commitment to serve as the “broker” responsible for the programming of

substantial amounts of interior space which erhances- the destination value of the waterfront by serving
1 signilicant community nesds, am'ar':ting a broad range of peopie, or providing innovativa amenities for public
use. One example of the kind of pedestrian natwork | am encouraging is aiready on the drawing board at
the Charlestown Navy Yard, whose collection of historic piers, drydocks, and backland buildings lies |
“squarely between the U.5.5. Constitution and the proposed site for the greatly expanded New England
{ Aguarium. The concept under develapment is to Integrate these dramatic anchor attractions with the unigue
I,

maritime cultura of the Yard itself by maans of a "double interpretive loop™, one branch of which will direct

o Yard visitors to the Chain Forge and Ropewalk cultural facilities along the spine of First Avenue, and then
I on to other special facilities of the type | contemplate along a retum path travei'slng Plers 5-8, an area of
' substantial housing concentration. This is creative thinking on behalf of water-related public intarasfs. and

ﬁj | hope similar concepts can be developed for other waterfront areas where intensive residential use will
OCCUr,

2

& 6) Determination on Proposed Substiiute Provislons

‘:E Within the North End. Charlestown Gateway, and Charlestown Navy Yard subdistricts, | have
ry determined that the Harborpark zoning provisions referenced in the ioregoiﬁg aectior};.s specify altamative
*'j requii’emants which, if applied in accordaﬁce with the conditions | have set forth in this Decision, wil
f' promote with comparable or greater el'fectiveness-the state tidala.nds palicy objectives served by the
;"g l minimum requirements of the Waterways requlations at 31 0 MR 9.51 (3)(b)-(e) and 9.52 (2)(b)-(c). More

specifically, | have found that such alternative requirements subject to the conditions stated will ensure that:

(a) no significant privatization of wateriront areas Immediately adjacent to the walter-dependent use

s
wia

zone will oecur for nonwater-dependant purposes;

T

(b) new or expanded buildings for nonwater-dependent use are not constructed immediately adjacent

EIFSEe

to a project shoreline;

Foale
R i

(€) buildings for nonwater-dépéhdent use will be relatively condensed In tootprint;

#nrids
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{d) ' in genaeral, new or expanded buildings for nohwater-dependent use will be relatively modest In size;
and
(e) nonwater-depandent use projects on Commonwealth tidelands will establish the project site as a

year-round locus of public actvny,
" These findings apply throughout eacn Subdistrict, with the exception of (d) which applies on'ly to the four
parcels identified in section (4). above These findings authorize DEP to waive the relevant use standards
and numerical standards of the Waterways regulations, subject 1o the conditions stated. In accordance with

310 CMR 9.34({2)(8)(1), DEP will apply. as a substitute, the corresponding provisions of the Harborpark Plan
45 approved pursuant to the lerms and conditions of this Decislon.

I

The substitutions | have approved represent atternative minlmum standards to those contained in
the Watamrays' regulations, and my decision shall not be construed as an endorsement of any spegific
timitation or requirement as applied 1o individual cases. Rather, it should be taken ag establishing the overall

"envelope” within which case-by-case determinations of appropriata MEPA mitigation measures and
Waterways licensing requirements will be made.

IV. COMPLIANGE WITH OTHER APPROVAL STANDARDS
A. Relationship to State Agency Plans

As in any major metropolitan area, responsibility for the management of land and water resources
in Boston Harbor is shared in complex ways betwean the City and a number of state agencies, such that
Intergovernmental cooperation is essential 1o the success of any significant public planning entarprise.
Fortunately, such cooperation has been much in evidence throughout the entire Harborpark Planning
, Process. This is perhaps best demonstrated by the fact that the Harborpark Advisory Committee has
Included representatives of my office as well as the Exscutive Office of Economic Affairs.

Massport advises me that its staff have worked closely with the BRA over the past four years to
ensure that the Harborpark Plan is generally consistent with plans for its own Properties and with tha future
needs of the Port of Boston. One resuit attributable in part 1o this interaction Is tha City's establishment of
Maritime Economy Reserve Zones t6 preserve deep-water areas for shipping and other water-gdependent
industrial uses, and the recegnition of the critical nature of adequate landside access to the Port's terminals.
In a simitar vein, the Executive Office of Transportation and Construction (EOTC) has testified that the plan

+ P. Broude ] 0s2/044
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- reflects consideration of the impact of, and in many respects appears to be based upon, the successful
rl completion of many EQTC-agency activities well into the planning process, especiélly those associated with
the Central Antery/Third Harbor Tunnel Project. Finally, the MWRA has expressed appreciation tor the City's
M] cnmr:nirrnenta e;é;s.ist In the development of the Authority's combined sewer overflow systems, and has
stated a reciprocal commitment 1o work with Boston to accommodate the substantive goals and policles
ariculated In the Harborpark Plan

All three agencies have also expressed concern that an approval of the Harborpark Plan should not
be misconstrued to subject all siale projects that fall within the ]urlédlctlon of Chapter 91 10 local zoning as
5 well. The written comments from EQTC are most extensive on this matter, and point to a number of both
{r general and specific ways in which Harborpark zoning provisions, formulated with an eve toward controlling
private development primarily, are incompatible with certaln features of transportation pProjects proposed on
both flowed and filled tidelénds. !t is clear lo me that approval of a municipal harbor plan Is not intended
to make zoning requirements legally binding on state projects. Therefore, in the interest of avolding any
future mi;unde}standing on the applicability of the approved Harborpark Plan, this Daecision shall not be
construed to apply, pursuant 1o 310 CMR 9.34(2), to any state project or portion thereof that is exempt from
zoning requirements by law. Such projects. of course, are expected to make every reasonable effort to
comply with the spirit and Intent of the Harborpark Plan as reflected in such requirerments.

vy B T

%

&7 . .

4 In a strictly lagal sense. the above statement Is all that is really needed to achiave compatibility
2 between the Harborpark Plan and the project plang of any state agency owning real property within the
uﬂg Harborpark District. | am concerned. however, that reliance en zoning exemptions tends to defeat the

purpose of encouraging both municipal and state plannars to intaract in a manner that will maximize the
compatibility of thelr respective plans. and of producing appri:wed harbor plans that will provide constructive
local guidance to DEP staff for the licensing of public as well as private projects. Accordingly, in future

i bl

PO

Y .
phases of plan development in Boston as well as in other coastal communities, | will require enhanced

coordination measures leading to the specification of appropriate non-zoning guidelines by which state
X . projects can be most effectively dovetailed with planned uses on surrounding areas of pfivately—owned
property [See Requirement 1(g)].

[

B. Enforceable Implementation Commitments

Inmy judgement, the Harborpark Plan will be effectivety Implemented as a result of commitmenis
that have been codlfied in 2oning and /or the conditions of this Daclsion, and as such are highly enforceabls,
Among other things, these commitments will ensure that all ‘measures will be taken in a timely and

EELCE
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coordinated manner to offset the effect of any plan requirement less restrictive than that contained in the
Waterways regulations.

V. REQUIREMENTS
Requirement 1 (Subsaquent Plan Amendments)

In order to witimately address land and water issues in 8 comprehansive mannar, the City shall davelop
proposed amendments to 'the Harborpark Plan and submit such amendments to the Secretary in
accordance with 301 CMR 23.06(1). Generally, in preparing such amendments it will be necessary for the
City to carry out the following planning tasks, on its own and with relevant state or federal agencles:

{a) develop zoning articles and accompanying master plans for all éub—areés of the Harborpark District
not covered by' thls Decision, including East Boston, the Harbor Islands. the waterfront areas on
both sides of the Fort Point Channel and west of the Northern Avenue Bridge. the Fort Point District
in conjunction with the South Boston Designated -Port Area, and all associated water areas within
the territorial limits of the City: the sub-area plans shall simultaneously address sl relevant water-
side as well as land-side issues and, inthe case of East Bostor, shall be fully coordinated withr any
plans of tl-;e City of Chelsea for the Designated Port Areas along the Chelsea Creek;

(h) develop applied palicies and an implementation program, beyond current zoning, to foster the
cortinuation and growth of existing maritime commercial activitles throughout the harbor, including
but not limited to fishing and lobstering, tug and pliot boat operations, and passenger excursion
businesses; said policies and program shall also address the potential for expanding the geographic
area zoned as Marltime Economy Reserve,

5

{c) develop a master plan for a public water-transponétion system throughout the harbor which
identhies terminal locations, assures the availability of docking facilities, and otherwise seeks to
expand facilities for moving people economically by water; '

{d) develop applied policies and associated implementation programs addressing all relevant waterway’
use issues within City jurisdiction, including mechanisms to coordinate with state and federal
programs regarding water quality and natural resource protection, dredging and dredged material
disposal, and the.allocation and management of navigable spaces (for deep draft commercial
channals. mooring fields, recreational anchaorages, sailing/rowing/sailboarding, and so forth); and

3

SN
Tk
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- ® identify the plans and planned activities of all staté agencies owning real property or otherwise

3 responsible for the tmplementation or development of plans or projects within the sub-areas
specified in (a), above, and develop applied policles and a non-2oning implementation program to

vf% guide such activities in a rmanner compatible therewlith to the maximum reascnable extent.

Ly

3 The City shall submit written requests for Scopes for the required plan amendments, and shall set farth In

such requests the specific manner and level of detail by which the City proposes to carry out the above
refergnced planning tasks.

Requirement 2 (Zoning Relatlonship to 310 CMR .00).

The 2oning Appendix to the Harborpark Plan shall be revised te include an Introductory statement to the
effect that not all zoning provisions are consistent with the substantive pravisions of the Waterways
regulations, and that no inconsistent zoning provision shall be construed as superseding any corresponding
'{% pravision of such regulations. Said statement shall be prepared in consultation with DEP, and shall identify

ata minimurn the following elements of 2oning which are explicitly in conflict with the Waterways regulations:

s
et

o (a) the definitions of filled tidelands and aquarium;

(b) the allowance of height for new or expanded buildings in excess of the limits imposed by 310 CMR
8.57 (3)(e) and for which no substitute limit has been approved by this Declsion;

:_% (e) the allowance of further seaward expansion of pilé-supponed structures for nonwater-dependent
purposes;
ik (d) the allowance of new fill and pile-supported structures, without 1:1 replacement, for nonwater-
i depandent uses; |
“d
- {2 the allowance for affordable housing requlre'rnents to be met through payments In support of such
¥

£ housing outside of the Harborpark District; and

{f) the aflowance of certain uses within Waterfront Manufacturing subdistricts which are categorically
restricted by the prbvisions 310 CMR 9.00 governing Designated Port Areas.

EA
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Requirement 3 (Open Space).

At any location in tff!e Charlestown Navy Yard subdistrict for which this Decision authorizes waiver of the
.-nﬁmé;ical sta-l;dall'd-s“i_n 310- CiVlFI 851(31(d) and 9.53(2)(b), DEP shall grant such walver if and only if a
project_ Includes or otherwise provides. on a reasonably concurrent basis, for sufficient public open space
to ensure that the total amount of sucn space as a percentage of the total area of the subdistrict (exclusive
of the Historle Monument A'reai does nol fall below 50 parcent. The City shall keep a ninning téllly of the
c:pén gpace percentage, and every Section 18 recommendation on a Waterways license application shall
include certification, based on such 1ally, that the required minimum percentage will be maintained upon
completion of the proposed project  The lerm “open space™ as used herein shall be that as defined in Article
42F of the Harborpark District zoning

Requirement 4 (Ground Floor Faeilities of Publlc Adcnmmodatlon).

At any locatlon for which this Decision authorizes waiver of the ground floor use standards in 310 CMR
8.51Q3)(b) and 9.53(2)(c). DEF shall grant such walver if and only ¥ a project meets the following
requiremants, as applicable:

(@) .  the parcentage of interior space devoted 1o facilities of public accommodation shall be at least 40
percent of the aggregate footprint of buildings on parcels 4, 4A, 6, and 7 in the Charestown Navy
Yard subdistrict; such public interior space shall be located at the ground lavel or at an alternative

location that would more effectively promote public use and enjoyment of the project site, as -

provided in 310 CMR 9.53 (2)(c):

(b) at least 50 percent of the ground floor spaces within all bulldings containing nonwater-dependent
facilities of private tenancy. on pile-supported structures on flowed tidelands, shall be occdpied by
facilities of public accommodation, including, 1o an extent deemed appropriate in ageordance with
Requirement B, special public destination facilities:

(c) for any project where buildings for nohwater-dependent use contain ground floor interior space
within 100 feet of a project shoreline, such space shall be devoted to facilities of public
accommodation upless an alternative location would promote public usa and enjoyment of the
project site in a clearly superior. manner, is necessary to make ground level space available for
upper floor accessory services, or is appropriate to accommodate or avoid detriments to water-
dependent use; and
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- (@ - spacedevoted to public parking shall not be credited toward meeting the requirements of (a) or (b),
(R above.

"'% Certification as to whether a project complies with the above requirements, as applicable. shall be submitted

by the City as part of its Section 18 recommendation on the Waterways license application.

Regulreament 5 (Setback for Nonwatler=Dependent Bulldings)

At any location for which this Decision authorizes walver of the numerical standards in 310 CMR 8.51(3)(c),

R DEP shall grant such waiver il and only it the project meats the following altemative requirements for
a computing minimum setback distances for new or expanded buildings for nonwater-dependent uses on piers
and wharves; ' '

i e A
S

(ai the baseline for purposes ol measuring setbacks shall be the seaward edges of any new pile-
supported structures added beyond the project shorellne, provided that such addition is sublect to
numericai limitation under the applicable zoning article and meets the criterlon of 310 CMR

ﬁ»_’; 9,32(1)(a)(3); otherwise, the baseline shall be the project shorgling as defined In 310 CMR 9.02,
~ which means “the high water mark, or the perimeter of any pier,_wharf,‘ or other structure supported
’ﬂ by existing piles or to be replaced pursuant to 310 CMR 9:32(1)(3)(4). whichaver is farther seaward”,
P _ _

15 (b excapt as otherwise provide;i in {c), below, the minimum setback distance from the baseline shal[
& be computed in accordance with the percentage rules set forth In 310 CMR 9.51(3)(c): under no
circumstances, however. shall the setback distance from the project shoraline be Jess than 25 feet

?;i : along the ends of piers and wharves. nor less than ten (10} feat albng the sldes of such piers and

wharves; and

i (c) a reconfiguration of setback distances along the ends-and sldes of & pier or whart may occur only
£9 if such reconfiguration will promote public use or other water-dependent actlvity in a clearty superior
i3 manner, and if no reduction will occur in the amount of total sethack area required on such
J--_g' structure in accordance with the percentage rules set forth in 310 CMR 9.51(3)(b).

5

Cartification as to whether a project complies with the above requirements, as applicable, shall be submitted
. by the City as part of its Section 18°recommendation on the Waterways license application.

[EFom
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Any other deviation from the minimum setback distance established pursuant to the Waterways regulations
may accur only In accordance with a spectfic plan for vessel-related programiming throughout the subdlistrict,

or with a set of guidelings for tha determination of sufficient setback spage for various types of water-based

activity. Any such plan and/or guidelines shall ba submitted for review and approval by the Secretary in
accordancea with 301 CMR 23.06(1) or, in the case of the Charlestown Navy Yard, In the context of further
MEPA progeedings on master planning issues as set forth in the Secretary's letter to the Boston
Redevelopment Authority dated January 2, 1991,

Requirement 6 (Height of Nonwater—depencent Bulidings)

At any location for which this Degision authorlzes waiver of the helght limits in 310 CMR 9.51 (3)(e), DEP
shall grant such waiver i and only If a project Is subject ta a special mitigation program to avold or minimize
adverse wind, shadow, and other impacts on the ground-level environment. Such program shall spacify
standards, guidelines, and other parameters to serve as a framework for reaching appropriate mitigation
declsions; and shall include a procedure for dacumenting the application of such framework to individual
prajects, in reasonable detail and in terms of objectives and issues that were identified and their

. pnormzatmn the design options considered, and the evaluation of tradeoffs among the deslgn options which
led to the choice of speciic mitigation measures.

In the case of the North End and Charlestown Gateway subdlstricts, the special mitigation program shall be
set forth in regulations to be promuigated under the respactive Harborpark 2oning articles, which shall be
submitted for review and appraval by the Secretary in accaordance with the procedures of 301 CMR 23.06(1).
In the case of the Charlestown Navy Yard subdistrict, the special mitigation program shall be In¢orporated
into the Harborpark Plan in the context of further MEPA proceedings, as set forth in the Secretarys letter
to the Boston Redevelopment Authority dated January 2, 1991. More specffically, in the case of the
proposed hotel and Biomédical Building 1 at Yard's End, the Section &1 finding 1o be filed prior to the
issuance of a ch, 91 license shall be used to describe mitigation parameters appropriate to those projects,

and to document the choice of mitigation measures based thereon. For othet nonwater-dependent projects -

in Yard's End the required mitigation parameters and docurnentation procedures shall be set forth in the
Yard's End Master Plan, to be filed as a Draft Supplemental EIR,

In the Charlestown Navy Yard subdistrict, In the event the zoning height limits presently set forth for the
proposed hotel (Parcels 4/4A) and-Biomedical Center (Parcals 6/7) are subsequently adjusted downward
in accordance with any Memorandum of Agreement pertaining to historic preservation Issues, as referenced
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in Aricle 42F-12,2 (Table C), this Decision shall apply for substitution purposes only to the lower helghts
50 estabilshed.

Requirement 7 (Fagcilities of Private Tenancy Over Water—Limits)
At any location for which this Declsion authorizes waiver of the use standards in 310 CMR 9.51(3)(b) on
flowed tidelands, DEP shall grant such waiver if and only if a project meets the following requirements
appticable on pile-supported structures:

(@) all bulldings containing nonwater-dependent facilities of private tenancy shall conform to a height
limit of 55 feet, to the setback requirements of Requirement 5(a)-(c), above. and to the site coverage
limitations set forth In 310 CMR 9.51(3)(d):

(b) na more than 50 percent of the ground floor spaces within such buildings may be occupied by
faciliiles of private tenancy. including upper-floor accessory services; and no parking may occur
seaward of the high water mark:

(¢} residential uses shall be allowed only on Battery Wharf in th‘e North End and on Pier 5 in the
Charlestown Navy Yard, and not then at the ground level; any residential use of the second Hoor
shall ba accumpanled by a commengurate increase in onhe or 8 comblnation of public open space,
bullding setbacks, interior facilities of public accommodation, or water-based public activities as the
term is used in 310 CMR 9.53(2)(a); and

(d} such fachities shall be sub]ect 1o specific guidelineé to avold conflict and minimize incompatibility
‘with the operation ?f nearby water-dependent and/or public activities; at & minimum. such
guidelines shalt address the factors identified in 310 CMR 9.51(1) that may give rise to such adverse
effects: such guidelines shall be submitted for review and approval by the Secretary In accordance
with 301 CMR 23.06(1). | '

Cartification as to whether & project cnmpiies with the above requirements, as applicable, shall be submitted
by the City as part of Its Section 18 recommendation on the Waterways license application.
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Requirement 8 (Facilities of Private Tenancy Over Water—Offssets)

At any locatlon for which this Decision authorizes walver of the use standards in 310 CMR 9,51(3)(b) on
flowed tidelands, DEP shall grant such waiver o a project if and only if the Marborpark Plan has been
revised to include one or more plan(s). together with appropriate Implementation commitments, to develop
a network of *special public destinanon facilities® within interior spaces along or near the Harborwalk.

- primarily at the ground level. Such pian(s) shall be prepared In consultation with CZM, and shall be
submitted for review and appfoval by the Secratary in dccordance with 301 CMR 23,06(1). Among other
things, the plan(s) shall be déveloped in accordance with the following provisions:

(@) in accordance with 310 CMR 9,53(2)(c), the term special public destination facilities shall mean
“facilities [of public accommodation] that enhance the destination value of the waterfront by serving
significant community needs, atiracting a broad range of people, or providing innovative amenities
tor public use™ such facilities may include, but arg not limited to, cultural uses as the term is used
in various articles of the Harborpark District Zoning;

(b) in the choice of speciat public destination facillties, special consideration shall be given to those
which encourage diversity in the pattern of uses and population of users at the wateriront, and
special efforts shall be made in this regard to solicit creative use concepts from the planning and
advocacy community at large. in the choice of facility operators, special consideration shall be given
to public or non-profit orgamzations that otherwise wouid be unable to afford market. rates for
watarfront space; |

{c) within the aggregate of the three subdistricts in quésﬁnn. at least one square foot of gr'nss intarior
space must be devoted to special publie destination facilities for every four square feet of such
space licensed under M.G.L. ¢. 91, subsequent to the date of this Décisiun. for nonwater-dependent
facilities of private tenancy in the following loc.atfons: 1) anywhere on pile-supported structures in
fowed tidelands: and 2) at the ground level of buildings on filled tidelands within 100 of a project
shoreline, except for any segment of such shoreline which abuts a Designated Port Area; this
computation shafl not take into account space that is devoted to special public destination facilities

| at present or which has been proposed in a license application submitted prior to the date of this
Decision;

(d special facility space shall be appropriately distributed among the respective subdistricts, and
reasonable arrangements shall be made to locate such space on pile-supported structurss in
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conjunction with new facllities of private tenancy, taking into account the extant to which other

_,,..-.4.-I
s.?ﬁ;%

public activities planned for interior building spaces on such structures will help ensure the primacy
of public use and enjoyment at the ground lavel, on a year-round basis; special facility space may

0

alsa be provided elsewhere in the surrounding area whera opportunities exist to offset privatization,
particularly at the immediate waterfront and at other sites that have traditionally played a significant

r: role in the ma_ritimé culture of the subdistrict;

¥ (e) special facllities shall be of a condition. size, -and type which is appropriate to meet needs identified

& in any relevant subdlslnr:t plan. and shall be consistent with any guidelines developed -for

i Harborwalk, the proposed -gouble interpretive loop” in the Navy Yard, and aother natworks for

by pedestrian ¢irculation within a given waterfront area,

f;j () development of special facilities shall be concurrent with dewelnpment of the relevant facilities of
private tenancy, where "development* means all aspects of the deslgn, fmancing permitting. and

R‘f_ environmental review process ‘concurrent” means concumment progress on such general aspects,
and as may be more speciticaily defined in the special facilities plan to be ingiuded in the amended

Harborpark Pian; and |

. : .

';,' @ the specﬁl facilities plan may incorporate such gther terms and conditions as the City may propose,

& in a manner analogous to the specification of public benefit criteriz in other City zoning articles such

# as that pertaining to the Midiown Cultural District. '

.

Certification as to whether the above requirements have been met shall be submitted by the City, as par
of its Section 18 recommendation on the relevant Waterway license applications.

4

ﬂ Requirement 9 (Preparetion of Revised Plan)
x% in accordance with a good faith commitment to avold undue delay, the City shall revise and resubmit 10

the Secretary the Marborpark Plan originally submitted on Qctober 19, 1990, in accordance with the
following requiremants:

)] Chapters VIl - iX of said Plan shall be deleted and replaced with a copy of this Decision; the
remaining chapters and a’ﬁpendices shall be edited as necessary, ‘pursuant to any guidance
provided by CZM:10 ensure consistency with the terms and conditlons of this Decision;

£
i

st
w

Ly
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(b) Appendix A of the Harborpark Plan shall be revised to exclude Article 42E, map amendments No.
221 and 222, and the City of Boston regulations ch. 1 st. 11 sec. 28-30: to include the ravised Article
42F and assoclated map amendment (as adopted by the Boston Zoning Commission on December
11, 1990); and to include the statement ;equired in Requirement 2 together with a guide to all
substitute provisions approved pursuant to this Decision;

© all other Appandices shall be deleted from the Plan, with the exception of Appendices K (Pocking

Standards) and N (Master Plan for Yard's End, as revised in aceordance with Requirements 5 and
6); and

(d) new Appendix material shail include any document referanced in the Harbarpairk Plan and Zoning
Appendix as of October 18. 1980 but not submitted for review and approval in'accordance with 301
CMR 23.00, except for other portions of the Boston Zoning Code and axcept.for documents that
are unrelated to the terms and conditions of this Decision and to the Waterways licensing process;
any such material shail be subject to the approval of the Sanetary in accordance with such review
procedures as may be deemed appropriate, including at a minftmum publication of natice in the
Environmental Monitor. and solicitation of written public comment. |

VI EXCLUSIONS

For waterways licensing purposes pursuant to 310 CMR 9.34(2), the Approved Hart_mrpark Plan
applicable to a proposed project shall not be construed to Include the following:

(8) any zoning provision from which the project is exempt pursuant to sections 42A-4, 42F-4, or other
like sections of the Harborpark zoning articles: such sections shall not be construed to exempt the
project from any aﬁplicable requirement of the Waterivays freguiations at 310 CMR 9,00,

(b) any zoning provislon from which tha project has been granted relief In any form ether than a
condltional use penmit, provided that a determination has been made pursuant to 310 CMR
9.24(2)(a)(2) that the resuiting deviation from 'the plan is de minimus or unrelated to the purposes
of M.G.L ¢. 91 or of the Waterways regulations;

() any zoning provision which'is inconsistent with a corresponding provision or other aspect of the
Waterways regulations, as identified in accordance with Requiremeant 2 or otherwise determined by
DEP; '
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{d) any subsequent addition, deletion, or other revigion to the Harborpark Plan, including but net limited
10 changes in zonirg maps, text, or associated regulations, except as may be authotized in writing
by the Secretary as a modification unrelated to the approval standards of 301 CMR 2305 oras a
plan amendment In accordance with 301 CMR 23.06(1); early notlce of intent to propose any such
changes shall be submitted to the Secretary, so that a determination of need for plan amendment

. can be made in a timely fashion; and

)] any provision that does not preserve rights held in trust by the Commonwealth for the public to use

tidelands for fishing, fowling or navigation.

. VI EFFECTIVE DATE AND.TERM OF APPROVAL o

Except with respect to pol:lions of the Harborpark Plan or any revision thereto subject to further
review and approval by the Secretary, pursuant to any of the foregoing Requirements, this Dacision shall
take effect upon the date it bacomes final in accordance with 301 CMR 23.04(5). The Decision ghall expire
on May 22, 1996, unless a renewal request is filed prior to that date In accordance with 301 CMR 23.06{2)(a).
No later than six months prior to such expiration date, in addition to the notice from the Secretary to the
City required under 301 CMR 23.06(2) (D). the City shall notify the Secreiary in writing of its Intent to request
a renewal and shall submit therewith a review of implementation experience relative to the promation of state
tidelands policy objectives. Nothing in the foragoing requiremerit, howevet, shall be construed to prejudice
the City's right to seek renewal of the Approved Harborpark Plan,

Vill. STATEMENT OF APPROVAL

Based on the informfnion presenied to me pursuant to 301 CMR 23.04 and evaluated herein
pursuant to the standards set forth in 301 CMR 23.05, | hereby approve the Harborpark Plan as the
municipal harbor plan for the City of Boston. Such approval Is sublect 1o all requirements, limiations,
qualifications, and other conditions set forth in this Declsion.

Susan F. Tierney, Secretary,
Environmental Affairs

Date

+ P. Broude 043 044
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